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PROCEDURAL HI STORY
On Decenber 10, 1999, plaintiffs Reuben G ass, his son
Kareem d ass,® and their famly friend Jane Malloy filed this
action against the Gty of Philadel phia and ni neteen i ndivi dual
police officers? alleging violations of their civil rights and

t he commi ssion of sundry state-based torts.?

!For the sake of clarity, the Court will refer to Reuben d ass as
“M. dass” and Kareem d ass as “Kareent throughout this opinion.
Collectively with Ms. Malloy, they are referred to as
“plaintiffs.” The Court, however, addresses Ms. Malloy’'s clains
separately in its Conclusions of Law.

2The i ndi vidual defendants include Phil adel phia Police Depart nent
of ficers and detectives, unidentified police personnel (i.e.,
“John Doe #1-8" and “Richard Roe #1-20"), and Elizabeth Echevaria
of Echevaria’s Dollar Depot. Defendant Elizabeth Echevaria was
termnated on July 23, 2001 (doc. no. 34). On Septenber 10,
2001, the Court dism ssed, wthout prejudice, the clains against
the “John Doe” defendants (doc. no. 46). On March 2, 2006, by
stipulation of the parties, the Court dism ssed with prejudice
the cl ai ns agai nst Lieutenant Robert Nudd, Detective Elizabeth
Dotchel, Oficer Frederick Sinpkins and Oficer Mchael Livewell
(doc. no. 173). Al of the naned defendants are referred to
collectively as “defendants.”

Pl aintiffs have brought the follow ng seven counts:

(1) Al plaintiffs have brought a 42 U.S.C. § 1983
cl ai m agai nst defendant Gty of Phil adel phi a.

(2) Al plaintiffs have brought a 42 U S.C. § 1983
cl ai m agai nst all remai ni ng def endants.

(3) Al plaintiffs have brought an assault and battery
cl ai m agai nst all defendants.

(4) Plaintiffs Reuben d ass and Kareem d ass have
brought a false arrest and fal se inprisonnent
cl ai m agai nst all defendants.

(5) Al plaintiffs have brought a conspiracy claim
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Plaintiffs allege that on July 10, 1995, Kareem then a
m nor, was beaten by Phil adel phia police officers while playing
at a construction site at the corner of Uber and Parrish Streets.
Based on this incident, M. dass, Kareenis father, filed a
awsuit on April 4, 1996, on behalf of Kareem against the Cty
of Phil adel phia and police officers in the Ninth District of the

Phi | adel phia Police Departnent. dass v. Gty of Philadel phia,

96- 2752 [hereinafter “@ass 1”]. That lawsuit eventually settled
on May 8, 1998.
On Decenber 10, 1999, plaintiffs M. d ass, Kareem and

Ms. Malloy, a famly friend, brought the instant action, dass v.

pursuant to 42 U.S.C. 8§ 1985(2) against al
i ndi vi dual defendants.
(6) Al plaintiffs brought a conspiracy clai m pursuant
to 42 U.S.C. 8§ 1985(3) against all individual
def endants, which is no | onger before the Court.
Trial Tr. 49:19-24, June 28, 2006.
(7) Al plaintiffs have brought a conspiracy clai m pursuant
to 42 U.S.C. § 1986 agai nst defendants Captain
Di t chkof sky, Inspector Tiano, Lieutenant Lanpe and
Sergeant Crai ghead.

Conmpl . 99 118-40. The only allegation involving the race of
plaintiffs or defendants was under 8§ 1985(3), which is no | onger
before the Court. As a general matter, however, plaintiffs M.
A ass and Kareem are African American and Ms. Malloy is
Caucasi an. The defendants include both African Anerican and
Caucasi an police officers.



Cty of Phil adel phia, 99-6320 [hereinafter “dass 11"].

Plaintiffs contend that, beginning in August 1997 and conti nui ng
t hrough 1999, nmenbers of the Phil adel phia Police Departnment’s
Ninth District harassed and intim dated the G asses in
retaliation for filing the lawsuit in Gass | against the Gty of
Phi | adel phia and certain police officers. Allegedly, nenbers of
the Ninth District, at various tinmes, stal ked, harassed, falsely
incrimnated and threatened to kill plaintiffs in retaliation for
the d asses’ exercising their civil rights.?

The instant action, dass Il, was tried non-jury in a

trial that began on January 18, 2006 and | asted six weeks.®> This

“‘Def endants nmoved for partial summary judgnent on Decenber 13,
2002 (doc. no. 69). In denying this notion, the Court stated

t hat genuine issues of material fact existed as to whether

def endants’ conduct legally caused (1) plaintiffs’ witnesses to
be unavailable to testify at trial, (2) plaintiff Kareem 3 ass to
be unavailable for trial, or (3) plaintiffs’ expert wtnesses to
be unavailable for trial (doc. no. 75). Defendants again noved
for summary judgment on Cctober 25, 2005 based upon the rel ease
signed as part of the settlenment in dass I. The Court denied
the second notion for summary judgnment, finding that the rel ease
was anbi guous.

°On January 12, 2005, plaintiffs submtted a letter to the Court
on behalf of all parties, requesting that the instant action be
tried non-jury before the Court. Letter from Neil Jokel son,
Plaintiffs’ Counsel, to Judge Eduardo C. Robreno (Jan. 17, 2006),
Doc. No. 144. The Court conducted an on-the-record colloquy with
the plaintiffs and counsel for the Gty regarding their decision
to proceed non-jury. During that colloquy, the Court discussed
its involvenent in the settlenent of dass | with the parties.



menor andum contains the Court’s findings of fact and concl usi ons

of | aw.

1. | NTRODUCTI ON

In reaching its findings of fact and concl usi ons of
law, in addition to hearing live testinony from49 w tnesses at
trial, the Court al so waded through the testinony of the inchoate
Gass | trial, the deposition testinony of several w tnesses and
hundred of exhibits. |In addition to trial, nuch |ike counsel in
the case, the Court has “lived” through nunmerous hearings and
argunents, and revi ewed hundreds of pages of |egal arguments over
the past ten years.®

Utimately, what energes are sharply contrasting
versions of events which are, on all material points, largely
irreconcilable. Each plaintiff and each defendant viewed his or
her conduct as wholly justified and entirely free of fault.

Concom tantly, all involved attributed to those on the other side

Trial Tr., Jan. 17, 2006. Thereafter, the parties signed a
witten waiver of a jury trial. Doc. nos. 147, 148, 149.

®The Court is grateful for the exenplary conduct and vi gorous but
pr of essi onal advocacy of counsel for both plaintiffs and
defendants in the case throughout the entire course of this
[itigation.



wrongful intent and malice. All involved had a strong notive to
fabricate. Plaintiffs wanted vindication and a financi al
recovery. Defendants wanted to preserve their professional
reputations and avoid a financial judgnent. |In their testinony,
the party witnesses stuck closely to their stories and yielded no
gquarter. [Each act or event was viewed, by each party, through a
pri smof suspicion and mstrust. Under these circunstances, the
testinmony of fact witnesses presented at trial is highly
guest i onabl e.

To conpound matters, at closing argunment and in their
vol um nous proposed findings of fact and concl usions of |aw
submtted at the end of trial, counsel pressed upon the Court a
| engt hy deconstructed version of the record. Under this
approach, counsel scoured the volum nous record for citations to
di sparate and i sol ated pi eces of evidence, as if each fact stood
separate fromthe others. The result is that, by enphasizing the

“trees,” the parties ultimately |lost sight of the “forest.”
Under these circunstances, in determining credibility,
the Court’s task is twofold. One, to search the record for

obj ective evidence, which confirns or corroborates testinony.

Two, to avoid extrene deconstruction of the record, i.e. view ng



pi eces of evidence or an answer during lengthy testinmony in
isolation or apart fromthe other evidence. Rather, the Court’s
task is to view the evidence as a whole in |ight of conmobn sense
and human experience. It is not the Court’s role to disprove
every assertion nade by the parties or negate every piece of
evidence offered in support. Rather, the Court’s role is to
search for unity fromthe entire body of evidence which, as a
whol e, points to what is nore likely than not to have occurred in

this case.’

I11. BACKGROUND

The plaintiffs’ conplaints against the Gty of
Phi | adel phi a and vari ous nmenbers of the Philadel phia Police
Departnent involve allegations of m sconduct and harassnent by
the officers at nearly every level of the Police Departnent, as
wel|l as a conspiracy to cover up that conduct when formally

submtted for investigation by plaintiffs. Because the case

'For these reasons, the Court’s findings of fact are in narrative
form rather than nunbered paragraphs as presented by the parties
in their proposed findings of fact. The narrative formis nore
conducive to the Court’s end goal of view ng the evidence as a
whol e, rather than in parts. To that end, the Court’s findings
of fact present a narrative version of events that the Court has
found nore likely than not to have occurred.



inplicates the interactions between police officers and their
supervisors, as well as a detective not assigned to the Ninth
District, a basic understanding of the Phil adel phia Police
Departnment’s hierarchy, particularly that of the Ninth D strict
and the Internal Affairs Division, is necessary. |In addition, an
appreciation of the policies and procedures for maki ng and
investigating a citizen’ s conplaint in place at the time of the
rel evant events in this case is al so necessary.

The Phil adel phia Police Departnent is organized and
adm ni stratively operated through 25 police districts. The N nth
District, headquartered at 401 North 21st Street, conprises a
geographical area of the Cty of Philadel phia which stretches
fromnorth to south between Poplar and Lonbard Streets and east
to west between Broad Street and the Schuykill River. Trial Tr.
69: 15-17, Jan. 31, 2006. Police Districts are grouped into
divisions. The Ninth District is part of the Central Police
Di vision, which also includes the Sixth District, the Twenty-
Second District, the Twenty-Third District, the Center Cty
District and the Transit Unit. Trial Tr. 103:24-104:1, Feb. 1
2006. Each police district is organized hierarchically, fromthe

| onest rank of patrol officer, up through corporal, sergeant,



i eutenant and then captain. Beyond the district level, the

chain of command incl udes inspector (who usually heads a

di vision), chief inspector, deputy comm ssioner and ends at the

rank of police comm ssioner. Trial Tr. 39:20-23, Jan. 31, 2006.

Pol ice detectives, unlike regular police officers, are assigned

to divisions and not to individual police districts, and are

subject to a different chain of conmand. The Central Detectives

Di vi sion, however, which is relevant to this action, is

physi cally housed within the sane building as the Ninth District.
Also at issue is the conduct of officers and

supervi sory personnel in the Internal Affairs Division (“1AD").

The | AD i nvestigates conplaints and all egati ons of m sconduct

agai nst police officers, including crimnal allegations and

al l egations of drug use, adm nisters drug tests and ot her

integrity tests and conducts audits of docunments and procedures

of the Police Departnent. Trial Tr. 8:12-18, Feb. 15, 2006, vol.

. IAD is governed by and reports directly to the Deputy

Comm ssioner of Internal Affairs. As described by fornmer | AD

Deputy Conmi ssioner John Norris, IADis “basically out there to

protect the comrunity agai nst rogue or unfair conduct by police

officers and also to protect police officers against unfair

10



conpl aints against them” Trial Tr. 8:18-21, Feb. 15, 2006, vol.
l.

Under the policies in place during the relevant tine
period, | AD accepted all conplaints, whether witten on the
citizen's conplaint formdistributed by the Police Departnent,
sent via letter or made through an anonynous tel ephone call.
Trial Tr. 9:24-10:2, Feb. 15, 2006, vol. I. Conplaints could be
made to |AD directly or within the individual police districts,?
whi ch then forwarded the conplaints to IAD. Trial Tr.

11: 22-12: 10, Feb. 15, 2006, vol. I. [|AD then determ ned whet her
the particular conplaint would be investigated by | AD or whet her
it would be sent to a district captain for investigation. Trial
Tr. 12:12-21, Feb. 15, 2006, vol. I. At all relevant tines, in
addition to its five investigative teans, |AD al so had speci al
teans that were assigned investigations for certain

di stricts/geographical areas of the city. Trial Tr. 119:1-21,
Feb. 15, 2006, vol. |

As a matter of then existing practice, verbal abuse and

®cach individual police district has a “wi ndow where a police
of ficer receives citizens who walk into the districts in need of
assi stance. The citizen's conplaint forns are |located at these
w ndows and can be returned to the w ndow when conpl et ed.

11



| ack of service conplaints were customarily del egated to the
district captains for investigation. In turn, the district
captain could assign certain investigative tasks to a |ieutenant.
O her, nore serious conplaints were investigated by | AD

personnel .® Trial Tr. 19:3-14, Feb. 15, 2006, vol. I. A verbal

°Deputy Conmi ssioner Norris explained the | AD investigation
process for conplaints investigated by I AD and those sent to the
districts for investigation during the relevant tinme period, from
1998-99. Upon receipt of a conplaint, |IAD would assign the
conplaint to be investigated by a teamwi thin I AD. Once assigned
to a captain, the conplaint “went down to the |ieutenant or
sergeant, [who] did the bulk of the investigation,” such as
“interviews, . . . collecting of evidence and things of that
nature.” Trial Tr. 121:21-122:23, Feb. 15, 2006, vol. 1. Upon
conpletion of the investigation, the captain and the |ieutenant
woul d sign off on the investigation and submt the investigation
report to the inspector. |If there was a question about the
investigation or a deficiency in the investigation, the

i nvestigation report was sent back to the investigating officer
for review, which could result in anything froma verbal response
to a change in the investigation report. The inspector would
sign the | ast page of the report, which stated the concl usion of
the investigation. Then the deputy comm ssioner of | AD and the
police conm ssioner “would sign the front of the investigation
[report].” Trial Tr. 122:18-22, Feb. 15, 2006, vol. |

According to Deputy Comm ssioner Norris, |AD handl ed roughly one
t housand conpl aints each year in 1998 and 1999. Trial Tr. 123:3,
Feb. 15, 2006, vol. |

Conpl ai nts assigned to the districts for investigation
foll owed essentially the same process. The district captains
woul d del egate the task of conducting the investigation, such as
interview ng the conplainant and witnesses, to a |lieutenant. The
captain was still responsible for signing off on the
investigation. The investigation report was then submtted to
| AD, where an inspector would sign off on the investigation

12



abuse conpl aint involves allegations that an officer used

i nappropriate or offensive | anguage, used profanity or nade a
“smart-al eck” remark. Trial Tr. 20:7-14, Feb. 15, 2006, vol. |
Verbal abuse is a broad termused to refer to any situation where
an officer “verbally may have gone over the edge in a

prof essional manner.” Trial Tr. 20:15-16, Feb. 15, 2006, vol. |
A |l ack of service conplaint involves allegations that an officer

did not do what he or she was required to do under the regular

report and send it up the chain of command to the deputy

commi ssioner of I AD and then to the police conm ssioner. Again,
if there were any questions or deficiencies in the investigation,
it would be sent back for review

If the allegations in a citizen s conplaint were not
sustained as a result of the investigation, the conplaint wuld
go through the police district’s chain of command and be revi ewed
with the officer against whomthe conplaint was nade. Trial Tr.
123:4-12, Feb. 15, 2006, vol. I. If the allegations in a
citizen's conplaint were sustained by the investigation, the
report also would travel through the police district’s chain of
command to the officer’s conmanding officer, “who then had to
make the determ nation of what type of discipline was appropriate
for that case.” Trial Tr. 123:16-22, Feb. 15, 2006, vol. |
Deputy Conm ssioner Norris explained that discipline could be
exacted in several ways: “A captain could do training,
counseling, or he could do formal discipline where he took the
[officer] to the Police Board of Inquiry . . . [to] decide what
was to be done with the officer[], whether it be a suspension or
repri mand or whatever.” Trial Tr. 124:1-5, Feb. 15, 2006, vol.
|. The only role IAD had in a Police Board of Inquiry process
was to testify regarding the investigation. Trial Tr. 124:7-9,
Feb. 15, 2006, vol. |

13



and accepted procedure in a particular situation. Trial Tr.

20: 20- 23, Feb. 15, 2006, vol. I. At all relevant tinmes, it was
customary for the supervisor, such as the |lieutenant or captain,
of the officer naned in the conplaint to address and/or

investigate these types of matters. Trial Tr. 3:24-33:1, Feb.

15, 2006, vol. 1. The supervisors “are supposed to train,
counsel and discipline their own officers.” Trial Tr. 33:2-5,
Feb. 15, 2006, vol. I. This process enbodies the well-settled

principle of the chain of comand.

Each nmonth during the relevant tine period, the
commandi ng officers of every district and division of the Police
Departnent attended a ConpStat neeting in the auditorium of the
Police Acadeny. Trial Tr. 24:2-11, Feb. 1, 2006. The police
comm ssi oner and deputy comm ssioners attended the neetings.
Trial Tr. 24:10-20, Feb. 1, 2006.

The ConpStat neetings addressed, inter alia, the crine

rate in each district and neasures to affect that crime rate,

pol i ce autonobile accidents, conplaints against police officers'®

At trial, the testinmony on this point was in conflict.
Testinmony about the ConpStat neetings was adduced by plaintiffs
to show that the alleged harassnment of plaintiffs was known at

t he highest level of the Police Departnment. Captain Ditchkofsky
remenbers hearing the G ass nanme nmentioned during ConpSt at

14



and overtine budgets. Trial Tr. 24:2-6, Feb. 1, 2006.

In addition to plaintiffs and a small nunber of
civilian witnesses, much of the trial testinony was provided by
Phi | adel phia police officers who were assigned to the N nth
District or to IAD. To assist the reader, the following is a
list of persons involved in the years-long conflict between the

G ass famly and certain Ninth District police personnel.

The plaintiffs in the instant action, Gass |Il, are:
1. Reuben d ass;
2. Kareem d ass; ** and

3. Jane Ml | oy.

nmeeti ngs. Deputy Conm ssioner Norris stated that |1AD policy did
not all ow conpl ai nants’ nanmes to be nentioned during neetings,
but rather the di scussions concerning conplaints would be very
generic. Trial Tr. 94:5-95:11, Feb. 15. 2006, vol. |

Therefore, neither of the witnesses testinony confirmed or
denied this point.

YAl t hough physically | ocated within Philadel phia, Kareem was not

called to testify at trial in dass Il. Plaintiffs’ counse
represented to the Court that Kareem had no recollection of the
events about which he would be called to testify at trial. 1In

addi tion, counsel alleged that Kareem suffered froma cognitive
disability as a result of injuries sustained during the 1995
beati ng, which would have hindered his ability to testify. In
l[ieu of live testinony, the Court admtted Kareen s deposition
into evidence.

15



10.

11.

12.

13.

14.

15.

The defendants in the instant action, dass IIl, are'%
| nspector James Tiano, Inspector of the Central Police
Division during the tine in question;

Captain Leonard Ditchkofsky, Captain of Ninth D strict
during the time in question;

Li eut enant Bruce Lanpe, of the Ninth D strict;
Sergeant M chael Craighead, of the Ninth District;

O ficer Lawence McKenny, of the Ninth District;

O ficer David Marcus, of the Ninth D strict;

O ficer Donnie Rockeynore, of the Ninth District;

O ficer Thomas Vales, of the Ninth D strict;

Oficer Janmes Barrett, of the Ninth District;

Oficer Kenneth GII, of the Ninth D strict;

O ficer Janes Canpbell, of the Ninth District; and
Det ective Sean Brennan, of the Central Detectives

Di vi si on.

O her Police Departnent personnel who, although not

parties to the instant action, testified at trial concerning the

2Al'l individuals are listed according to their rank within the

Phi | adel phia Police Departnent during the tine period relevant to
the events in the instant case. The nanes ot herw se appear in no
particul ar order.

16



G ass famly's interaction with the Police Departnent are:

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Deputy Conm ssioner John Norris, the Inspector and then
Deputy Comm ssioner of 1 AD during the relevant tine
peri od;

Det ective Elizabeth Dotchel, of the North Central

Det ective Division;

Li eut enant Robert Nudd, of the Ninth District;

Li eutenant Gary Bl ackwel |, of |AD;

Li eut enant Joseph Sweeney, of |AD;

Li eut enant Joseph Lapetina, of the Phil adel phia Crine

| nformation Center;

O ficer Robert Auman, of the Sixth D strict;

Sergeant Conni e Hurst, of |AD;

O ficer Ranon Addi son, of the Ninth District, who was a
defendant in dass |;

O ficer David Mohanmmed, of the Ninth District, who was
a defendant in dass |;

Oficer Stephen Wllians, of the NNnth District, who
was a defendant in 3 ass |;

Oficer Jose Novoa, of the Ninth District, who was a

defendant in dass |;

17



28.

29.

30.

31.

32.

33.

34.

Wal ter Blichasz, police conmunications dispatcher;
Captain Janes Moriarty, of Internal I|nvestigations
Unit, a division of |AD;

Sergeant Frank Banford, of Internal Investigations
Unit, a division of |AD;

Li eutenant WIlliam McCarthy, of |AD;

Oficer Gegory Wlsh, of the Ninth District;

O ficer Raynond Andrejczak, of the Ninth District; and
Captain WlliamD. Mrkert, of 1AD.

In addition, there were civilian w tnesses who

testified as to certain interactions between the dass famly and

certain nenbers of the Phil adel phia Police Departnent:

35.

36.

37.

38.

39.

Leonard Arnstrong, Deputy Director for Active Crim nal
Records in the Court of Common Pl eas, Phil adel phia
County;

Shelley Smth, of the Philadelphia Gty Solicitor’s
Ofice;

M chael Resnick, of the Philadelphia Gty Solicitor’s
Ofice;

Cty Councilman Darrell C arke, a friend of M. { ass;

Judge Bernice DeAngelis, Ms. Malloy' s sister;

18



40. Frederick Snead, a friend of M. d ass;

41. Joseph Russell, a friend of M. d ass;

42. lInez dass, M. dass’ s daughter;

43. David Bullock, M. dass’s son-in-I|aw,

44. Al berta Fisher, M. G ass’s niece;

45. Andrew C. Verzilli, forensic econom st;

46. Betsy Bates, rehabilitation nurse;

47. Peter J. Lento, vocational consultant;

48. Elizabeth Anne McCettigan, certified nurse life care
pl anner ;

49. Marc A Weinstein, registered forensic econom st; and

50. Dr. Robert Wbl f, vocational rehabilitati on econom st.

V. FINDI NGS OF FACT
A d ass |
According to plaintiffs, the alleged harassnent began
as aresult of the dass |I lawsuit against certain Ninth District
officers. In dass |, plaintiffs alleged Kareem was beaten by
Phi | adel phia police officers on or about July 10, 1995 while
pl aying at a construction site at the corner of Uber and Parrish

Streets. As a result of the beating, according to plaintiffs,

19



Kareem suf fered severe brain danage and serious nenta
deficiencies. At the tinme of the incident, Kareemwas 15 years
ol d.

Gass | went to trial on May 5, 1998. On May 6, 1998,
out of the presence of the jury, defense counsel Shelley Smith
provided to the Court information that she had received from an
uni dentified police source that Kareem was going to be arrested
at the Federal Courthouse based on a warrant issued in connection
with an unrel ated case. The follow ng day, May 7, 1998, and as
arranged t hrough counsel, Kareem self-surrendered to Centra
Det ecti ves.

On the sanme date that it was reported that Kareem was
to be arrested in Court, May 6, 1998, the parties entered into
settlenment discussions. On May 7, 1998, the parties continued
with trial, presenting witnesses for direct and cross exam nation
by counsel. The next day, on May 8, 1998, the parties advised
the Court that they had reached an agreenment whereby the City
woul d pay Kareem $325,000 in exchange for a release. On May 29,
1998, Kareem signed the rel ease, which states, in relevant part:

CENERAL RELEASE

For and in consideration of the sum of THREE
HUNDRED TWVENTY-FI VE THOUSAND DOLLARS AND NO

20



CENTS ($325, 000.00), KAREEM G.ASS and his
attorney Neil Jokelson, Esquire do hereby
rem se, release and forever discharge the
Cty of Philadelphia, its agents, servants,
wor kers or enployees and any other persons

associ ations or organi zations, whether known
or unknown, foreseen or unforeseen of al

actual and/or potential liability accrued and
hereafter to accrue on account of and from
all, and all manner of, actions and causes of

action, clainms and demands whatsoever either
inlaw or equity, for a claimarising froman
incident at Uber & Parrish Streets on July
10, 1995, as stated in plaintiffs’ claim
whi ch IS agai nst t he sai d Gty of
Phi | adel phia, its agents, servants, workers
or enployees, |, KAREEM G.ASS ( ai mant(s),
ever had, now have, or which ny heirs,
executors, admnistrators or assigns, or any
of them hereafter can, shall or my have,
for, or by reason of any cause, matter, or
thing whatsoever arising from the above
accident or incident(s).

Gen. Rel ease, May 29, 1998 (enphasis in original).

B. G ass |1
The instant case before the Court, Gass Il, was filed
on Decenber 10, 1999, a year and a half after the settl enent
agreenent was reached in Gass I. The instant case involves
al | egations of harassnent that occurred both before and after the
trial in dass | and the subsequent settlenment and rel ease of

those clains. In essence, the conplaint alleges a pattern of
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harassnment against M. dass and his famly at the hands of N nth
District police officers beginning in August 1997, and conti nui ng
t hrough at | east January 1999.

Each of the incidents alleged by plaintiffs to
constitute harassnment, whether in isolation or as part of a

pattern, will be explained in detail.

1. Activity in the vacant | ot across fromthe G ass

house

Begi nni ng around August, 1997, M. dass clains that
Ninth District police officers engaged in a series of harassing
acts ainmed at himnear his residence. M. dass testified that
police cars would park in the vacant | ot across the street from
hi s house and, on occasion, shine the spotlight attached to the
police car or the flashing lights in the direction of M. dass’s
house. Trial Tr. 26:9-30:11, Jan. 18, 2006. M. dass also
testified that O ficers Marcus and McKenny stared at M. {d ass
and Kareemwith “smrks on their faces.” Trial Tr. 27:3, Jan.
18, 2006. 1Inez dass and her husband David Bullock, testified
that they too observed this type of activity in the |ot across

fromM. dass’'s hone. Trial Tr. 6:16-18:9, Feb. 28, 2006.
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O ficer McKenny, one of the officers allegedly engaged
in the acts on the vacant |ot, explained that the lot across from
M. dass’s honme is located at a central |ocation within the
Ninth District and was an informal neeting place for officers on
duty, and concluded that on occasion he may have parked on the
lot. Trial Tr. 84:13-23, Feb. 17, 2006. O ficer MKenny denied
shining the spotlight at M. Gass’s honme. Trial Tr. 98:19-21,
Feb. 17, 2006. O ficer Marcus denied ever parking on the |ot

across fromthe d ass house. Trial Tr. 13:1-5, Feb. 17, 2006.

2. January 1, 1998, arrest of Kareem

On January 1, 1998, Kareem was stopped by Oficers
Mar cus and McKenny, assigned to the Ninth District, for failure
to stop at a stop sign.*® Trial Tr. 53:3-54:13, Jan. 19, 2006.
Upon investigation at the scene, it was determ ned that Kareem
was driving without a |license and was i n possession of a small

bag of marijuana. Trial Tr. 59:2-16, Feb. 17, 2006. Kareem was

BAt trial, plaintiffs argued that Officers Marcus and MKenny
were regularly partnered for patrol. However, Oficer Mrcus
testified that he and Oficer MKenny usually were not partnered
t oget her because they worked varied shifts. On January 1, 1998,
according to Oficer Marcus, he and McKenny were not partnered
together. O ficer McKenny arrived on the scene of the car stop
as back up for O ficer Marcus, who had already initiated the
stop. Trial Tr. 35:1-37:1, Feb. 17, 2006.
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issued a traffic citation and arrested for possession of

marijuana. Trial Tr. 59:16-19, Feb. 17, 2006.

a. | AD 98- 04
M. Gass testified at trial that Jamal Perry, the
passenger in the car driven by Kareemthe day of the January 1,
1998 incident, told himthat he had overheard one of the officers
on the scene of the arrest state to a superior officer that

Kareem was the “kid that had the civil rights lawsuit,” and then
asked the superior officer for authority to strip-search Kareem
whi ch authority was denied.* Trial Tr. 44:4-45:14, Jan. 18,
2006.

On January 3, 1998, after hearing the information from
Jamal Perry, M. dass filed a citizen’s conplaint, |AD 98-04,
agai nst O ficers Marcus and McKenny. Trial Tr. 40:4-11, Jan. 18,
2006; PIs.” Ex. 20 at 480. M. G ass wote:

These two officers have expressed dislike for

Kareem and nyself because we have a civil
action agai nst several policenen here at the

YThe statenments of Jamal Perry and Kareemto M. d ass are
hearsay and are not adm ssible as substantive evidence in the
case. However, they are adm ssible to determne M. dass’s
state of mind at the tine he filed the citizen’s conplaint, |IAD
98-04. As a factual matter, Kareem alleged he was strip-searched
because he had to renove all but one layer of clothing and he had
to renmove his shoel aces.
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9th district, for beating ny son alnost to
deat h. They frequently harass and try to
intimdate Kareem and nyself and famly
menbers. On numerous occasions they have
st opped Kareem on the street and searched him
wi t hout cause, and have often nmade profane
and deneani ng comrents about nme and Kareem

| am here today because | am seeing an
escalation in the abuse of authority being
denonstrated by these officers. They are

constantly riding in front of ny house, and

on ny bl ock watching our house and staring at

our famly and friends as they enter and exit

our hone.
Pls.” Ex. 20 at 481.

On January 17, 1998, M. dass and Ms. Malloy went to
| AD's offices to request that 1AD, and not the Ninth District,

i nvestigate his conplaint. The request was denied by | AD and the

matter was referred to the Ninth District for investigation.

b. M. dass’s statenents to Lieutenant Lanpe

and Ser geant Crai ghead

Under the usual procedures then in place, |AD assigned
the conplaint, I AD 98-04, to Captain Ditchkofsky at the Ninth
District. 1In turn, Captain Ditchkofsky del egated the
investigation to Lieutenant Lanpe. Trial Tr. 48:1-9, Jan. 31,
2006. In turn, Lieutenant Lanpe assigned Sergeant Crai ghead,

also of the Ninth District, to interview M. d ass. Sergeant
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Crai ghead interviewed M. G ass concerning the allegation in his
conplaint, IAD 98-04, at the Ninth District. Later, Lieutenant
Lanpe also interviewed M. dass at his house. Follow ng the
home interview, Lieutenant Lanpe typed a statenent for M. d ass
to sign. According to Lieutenant Lanpe, the typed statenent
consol idated the information obtained during both the Crai ghead
and Lanpe interviews with M. dass. Upon review of the
statenment, M. dass refused to sign the statenent claimng that
it did not accurately reflect what he had told Sergeant Crai ghead
and Li eutenant Lanpe during both interviews.® Trial Tr. 55:6-
11, Jan. 18, 2006.

On February 9, 1998, M. dass again tried to arrange
for AD and not the Ninth District to investigate his conpl aint,
| AD 98-04, and | AD again referred the matter to the Ninth
District. Trial Tr. 75:4-25, Jan. 18, 2006.

On February 10, 1998, M. dass and Ms. Malloy net with

Li eutenant Lanpe at the Ninth District. Again M. d ass refused

At trial, M. Qass testified as to certain inconsistencies in
the statenent. For exanple, the statenent identified the police
station as the site of the interview instead of M. dass’s hone,
and also failed to identify Sergeant Craighead as one of the
interviewers. Plaintiffs argued that these inconsistencies
denonstrated an attenpt to subvert a proper investigation of M.
A ass’s conplaint. Lieutenant Lanpe, however, explained that the
i nconsi stencies were the result of clerical errors in not
changi ng the standard information at the top of the conputer form
into which he typed the statenents.
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to sign the statenent prepared by Lieutenant Lanpe. Trial Tr.
76: 1-78: 25, Jan. 18, 2006. At that point, Lieutenant Lanpe
submtted the M. G ass statenent that he had prepared to his
supervi sor, Captain Ditchkofsky, without M. dass’ s signature.
Trial Tr. 99:1-4, Jan. 31, 2006. The investigation report
submtted to | AD by Captain D tchkofsky concluded that M.

G ass’s allegations that Oficers Marcus and McKenny verbally
abused Kareem or that Kareem was strip-searched were not

sust ai ned. Pls.’s Ex. 20 at 479.

3. February 10, 1998 arrest of M. d ass and Kareem

On February 10, 1998, after neeting with Lieutenant
Lanpe, M. d ass proceeded to pick up Kareemat a friend s house.
Wil e driving home, their car was stopped by Ninth D strict
O ficers Val es and Rockeynore, who were in uniformin a patrol
car. The stop occurred in front of M. G ass’s house.

According to Oficers Val es and Rockeynore, the car in
which M. dass and Kareem were driving matched the description
of a vehicle and two African American males that had fled two
ni ghts before while being pursued by police Oficer Robert Auman

of the Sixth District (the district adjacent to the Ninth).?®

®plaintiffs argue that Oficer Auman could not say with certainty
whet her the occupants of the black Acura were two African
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O ficer Vales testified that he recall ed the description of the
bl ack Acura and tag nunber because he had been on duty and had
begun to attenpt to intercept the vehicle two nights prior.
After checking the tag nunber over the police radio, the tag
nunber cane back as belonging to a Fiat nodel vehicle, a
different vehicle than the black Acura to which the tag was
affixed. Trial Tr. 56:14-57:3, Feb. 13, 2006.

The testinony of O ficers Vales and Rockeynore and of
M. dass and Ms. Mall oy concerning what happened next during the
car stop is in sharp conflict. According to M. dass, Oficers
Val es and Rockeynore drew their weapons as they existed the
patrol car and approached M. d ass and Kareemi s vehicle. The
officers reportedly yelled “stop, notherfuckers before we bl ow
out your notherfucking brains.” Trial Tr. 32:16-18, Jan. 18,

2006. According to M. dass, Oficer Rockeynore approached him

Ameri can mal es because the car had dark tinted wi ndows and the
officer’s only vantage point was through the car’s rear w ndow.

YThere is conflicting testinony concerning whether M. dass and
Kareem were still inside the car when the officers approached or
whet her M. A ass and Kareem had al ready exited the vehicle.
Oficer Vales testified that M. G ass and Kareem had al ready
exited the vehicle when the officers approached the car with

t heir weapons drawn. However, O ficer Rockeynore testified at
deposition that M. G ass and Kareemwere still inside the car
when the officers approached. Trial Tr. 126:7-12, Feb. 2, 2006.
M. dass testified that he and Kareem were “standing at the
entry to [his] yard, right at the gate” of M. dass’s hone.
Trial Tr. 33:19-21, Jan. 18, 2006.
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grabbed himby his collar and put a gun to his head. Trial Tr.
34:10-19, Jan. 18, 2006. O ficer Rockeynore, pulling on M.
d ass’s collar, used his knee to force M. dass towards his car
aski ng “whose fucking car is this?” Trial Tr. 35:4, Jan. 18,
2006.

Al so according to M. dass, Oficer Vales approached
Kareem also with a gun pointed at Kareemis head. Trial Tr.
35:9-11, Jan. 18, 2006. Meanwhil e, other police personnel began
to arrive on the scene as back-up and a crowd began to gather in
front of the dass house. Trial Tr. 36:13-15, Jan. 18, 2006.
According to M. dass, he tried to explain to the officers that
he had the proper paperwork for the car, but to no avail. Trial
Tr. 37:21-24, Jan. 18, 2006. M. dass and Kareem were then
handcuffed and placed in a police car.

Meanwhi l e, Ms. Malloy, who had just arrived at M.
A ass’s house prior to the incident, testified that she w tnessed
the incident fromM. Qass’'s front porch.*® Trial Tr. 129:16-

20, Jan. 19, 2006. She testified that she attenpted to

¥ n addition to Ms. Malloy, plaintiffs presented two ot her

eyew tnesses to the February 10, 1998 stop: Joseph Russell and
Frederick Snead. Russell and Snead testified that on the night
of February 10, 1998, they were com ng froma bar when they heard
the noise fromthe incident and witnessed the arrests of Kareem
and M. dass. Trial Tr. 36:19-37:11, Feb. 22, 2006; Trial Tr.
35:6-40: 2, Feb. 28, 2006.
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i ntervene, asking the officers why they were arresting M. G ass
and Kareem According to Ms. Mall oy, as she approached the
scene, anot her unnanmed officer drew his weapon, pointed it at her
and said “notherfucker, step aside or 1'Il blow your
not herfucking brains out.” Trial Tr. 134:4-7, Jan. 19, 2006.%
Ms. Malloy testified that, frominside the house, she saw M.
d ass being handcuffed by O ficer Rockeynore and heard M. d ass
conpl ain that the handcuffs were too tight.?° Trial Tr. 139:7-
140: 6, Jan. 19, 2006. She also testified that she saw M. {d ass
and Kareem being placed in the police car, after which she
observed the foll ow ng:

as they were pulling away, Oficer [sic]

Marcus and MKenny, they were high-fiving

each other up in the air, saying hey, we got
them niggers now. They want their civil

M. Malloy testified that she called her sister, Traffic Court
Judge Bernice DeAngelis, for help. Judge DeAngelis testified
that her sister related largely the sanme story. Although M.
Mal |l oy’ s words to Judge DeAngelis are inadm ssible hearsay, the
Court considered Ms. Malloy’s words to be an excited utterance,
which is an exception to the hearsay rule. Fed. R Evid. 803(2).

“pPlaintiffs elicited testinony as to the customary procedure for
pl aci ng handcuffs on a suspect. As a matter of course, officers
usual | y “doubl e-1ock” the handcuffs, which prevents the handcuffs
fromtightening once they are placed on the suspect. An officer
may al so “single-l1ock” handcuffs, which allows the handcuffs to
be tightened with a pull of the cuffs. Trial Tr. 146:6-148:12,
Feb. 2, 2006. Plaintiffs argued that O ficer Rockeynore single-

| ocked the handcuffs on M. d ass and then yanked the handcuffs
to tighten them and nake M. d ass unconfortable. Trial Tr.
58:21-59: 10, Jan. 18, 2005.
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rights. W’Ill give themtheir fucking civi

rights. Li eutenant Lanpe and a couple of

ot her people down the 9th District are going

to be real fucking happy.
Trial Tr. 138:15-21, Jan. 19, 2006. %

O ficers Rockeynore and Vales tell a different story.
According to Oficer Rockeynore, M. dass and Kareeminitially

ignored the officers’ attenpt to stop the vehicle. Oficer

Rockeynore testified that M. d ass got out of the car and wal ked

2lOrficer Rockeynore testified that he renmenbered overhearing
other Ninth District officers saying after the stop, but not
during or imediately followng it, that Lieutenant Lanpe would
be happy that they “got” M. dass and Kareem Trial Tr. 157:24-
160: 6, Feb. 2, 2006. Oficer Rockeynore heard words to this
effect while inside the Ninth District police station. According
to Oficer Rockeynore, he heard officers “who sounded white”
stating that Lieutenant Lanpe woul d be happy they “got” the

G asses. Trial Tr. 157:24-160:6, Feb. 2, 2006. In addition
Joseph Russell and Frederick Snead also testified that they
observed officers “high-fiving” at the scene of the February 19,
1998 stop. Trial Tr. 22:14-16, Feb. 22, 2006 (testinmony of M.
Russell); Trial Tr. 39:20-24, Feb. 28, 2006 (testinony of M.
Snead) .

There was no clear testinony that placed Lieutenant
Lanpe at the scene of the February 10, 1998 incident. Plaintiffs
point to the police radio transm ssions fromthat night that
i nvol ve Lieutenant Lanpe’s call signal “9 Tom 7" or “9 Command”
as evidence that he was present during the stop. Pls.’” Ex. 43A
That concl usion, however, conflicts with the all eged statenment by
of ficers on the scene that “Lieutenant Lanpe woul d be happy [to
find out the 3 asses’ had been arrested],” which presunes that
Li eut enant Lanpe was not at the scene and would have to be told
about the stop at another tine.
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toward his home “with a nonchal ant attitude.”?* Trial Tr. 98:5-
99: 14, Feb. 2, 2006. As Oficer Rockeynore exited the patrol car
to approach the black Acura, he drew his weapon. Initially, the
weapon was pointed at the ground, but when O ficer Rockeynore got
closer to the car, he pointed his weapon at the vehicle. Trial
Tr. 133:12-15, Feb. 2, 2006. O ficer Rockeynore denies ever
placing his gun to M. dass’s head during the vehicle stop.
Trial Tr. 152:7-9, Feb. 2, 2006. O ficer Rockeynore does not
remenber seeing Ms. Malloy at the scene. Trial Tr. 153: 20-
154:10, Feb. 2, 2006.

O ficer Vales renenbers that he approached Kareemw th
his gun in the “low ready position,” which is out of the hol ster
but facing downward, and raised it to the “shooting position” at
sone point, which is ained at the center mass with the officer’s
finger outside of the trigger guard. Trial Tr. 9:12-10:17, Feb.
13, 2006. O ficer Vales did not recall ever pointing his gun at
Kareemi s head. Trial Tr. 16:5-13, Feb. 13, 2006. While he

remenbered seeing Ms. Malloy at the scene, he denied pointing a

Zpgain, Officer Rockeynore's testinony that he observed M. d ass
wal ki ng “nonchal antly” conflicts with his deposition testinony
that M. d ass and Kareemwere still inside the vehicle as the

of fi cers approached.
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gun at her. Trial Tr. 33:20-34:25, Feb. 13, 2006.2
While still on the scene of the vehicle stop, police
radio confirnmed the foll ow ng:
On the VIN, a ‘90 Acura [the car driven by
Kareem, never validated, no tag assigned,
owner is listed as one Reuben d ass. Resides
822, North 19t h Street, Phi | adel phi a,
Pennsylvania, the zip is 19130, no tag
assigned and showi ng no warrants on it.
Pls.” Ex. 43A at 7:15-19 (transcript of police radio
comuni cations for the stop).? Thereafter, M. dass and Kareem

were transported to the Ninth District in a police wagon.? The

ZAt sonme point during the vehicle stop or shortly thereafter, a
tape of radi o dispatch comunications reflects that Oficer

Mar cus asked the di spatcher to | ocate Lieutenant Lanpe. Trial

Tr. 26:4-13, Feb. 17, 2006. O ficer Marcus could not recall at
trial why he wanted to speak wth Lieutenant Lanpe or whether he
actually did so on the night of February 10, 1998. Trial Tr.
31:21-23, 33:16-22, Feb. 17, 2006. Neither Oficers Marcus or
McKenny, who were briefly on the scene but did not participate in
the actual stop and arrest, saw Ms. Malloy at the scene. Trial
Tr. 13:6-8, 69:22-24, Feb. 17, 2006.

#At trial, the Court listened to the tape of the police radio
transm ssions during the February 10, 1998 stop. Although both
parties used the transcript of the radio transm ssions, provided
as Plaintiffs’ Exhibit 43A, defendants noted on the record that
they did not stipulate to the accuracy of the transcript. The
Court will refer to the transcript of the radi o communications
that were commensurate with the portions of the tape listened to
during trial.

#According to both Oficers Rockeynore and Val es, neither M.

@ ass nor Kareem was under arrest, but they also were not free to
| eave. Trial Tr. 20:12-15. Rather, M. dass and Kareem were
bei ng detained for an “investigatory detention,” where they were
not being charged with a crinme but were not free to |leave. Trial
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police radio transm ssion stated the M. d ass and Kareem were
“going in for investigation.” Pls.” Ex. 43A at 6:1-2.

Wiile M. dass and Kareemwere still at the Ninth
District, Oficer Auman, the Sixth District officer who had
pursued the black Acura, arrived to identify the vehicle. At
that time, Oficer Auman stated that the car driven by Kareem
t hat ni ght “appeared” to be the sane bl ack Acura he had pursued
two nights before.?® Trial Tr. 35:14-25, Feb. 14, 2006. After a
few hours of custody, M. dass and Kareem were rel eased and not
crimnally charged. Kareemwas issued four traffic citations:
(1) unlawful plate display because the tag was registered to a
Fiat; (2) unlicensed driver because Kareem did not have a
driver’s license; (3) lack of required financial responsibility;

and (4) unregistered vehicle. Pls.’” Ex. 38 at 1-4.%

Tr. 20:20-21:3, Feb. 13, 2006. The police directives set forth a
policy for identifying suspects who were stopped and briefly
detained for investigation. Directive 58.11.B. stated that
officers are to bring the witness to the |ocation of the suspect
for identification purposes. Pls.” Ex. 52A. The directive does
not provide for the process of an “investigatory detention.”

®pPlaintiffs point to a prior 1AD investigation of Oficer Aunan,
wherein he stated that he attenpted to identify M. G ass and
Kareem as occupants of the black Acura he pursued when they were
at the Ninth District, but was unable to do so.

“Plaintiffs’ Exhibit 38 is not nunbered, therefore the Court
nunbered t he pages consecutively to provide a nore accurate
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a. February 12, 1998 neeti ng

At the request of M. dass, Councilman Darrell d arke,
who was then City Council President John Street’s chief of staff,
asked I nspector Tiano to arrange a neeting to address M. dass’s
conplaints. Trial Tr. 138:1-12, Feb. 21, 2006. In turn,
| nspector Tiano held a neeting on February 12, 1998 at the Ninth
District police station. Trial Tr. 84:18-23, Jan. 18, 2006.
Present at the February 12, 1998 neeting were M. G ass, M.
Mal | oy, Councilman Darrell C arke, Frederick Snead, |nspector
Tiano (commandi ng of ficer of the Ninth District in 1998) and
Captai n Ditchkofsky (captain of the Ninth District in 1998).

Trial Tr. 85:1-4, Jan. 18, 2006. %

citation.

28Recal | that during the February 10, 1998 incident, Ms. Mall oy
call ed her sister, Judge Bernice DeAngelis, then adm nistrative
Judge of the Phil adel phia Traffic Court, to report the incident
and to seek her intervention. Trial Tr. 7:4-8, Jan. 20, 2006.
According to Judge DeAngelis, after hearing from M. Mlloy on

t he phone, she immediately called Inspector Tiano, wth whom she
had devel oped a working relationship during the md- to | ate-
1980s in her capacity as a ward | eader. Trial Tr. 7:16-8:4, Jan.
20, 2006. Judge DeAngelis testified that she told |Inspector
Tiano that Ms. Malloy had told her that the officers were
arresting M. dass and Kareem the officers had drawn their
weapons, the officers placed their weapons to the heads of M.

A ass and Kareem and one of the officers had pointed his weapon
at Ms. Malloy. Trial Tr. 10:22-11:12, Jan. 20, 2006. According
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During the neeting, M. dass inforned |Inspector Tiano
and Captain Ditchkofsky about the pending lawsuit (dass 1) and
identified the nanmed defendants in that case. Trial Tr. 86:6-17,
Jan. 18, 2006. M. dass also described his concerns with
Li eut enant Lanpe and Sergeant Crai ghead regarding his witten
statenent prepared by Lieutenant Lanpe for the investigation of
M. dass’s citizen's conplaint, | AD 98-04. Trial Tr. 86:22-
87:1, Jan. 18, 2006. According to M. d ass, Captain D tchkofsky
“tore it [the typed statenent prepared by Lieutenant Lanpe] up
and threw it in the trash and said there, that's done wth” and
then offered to take M. G ass’s statenent hinself. Trial Tr.
91: 14- 15, 91: 25-91: 1, Jan. 18, 2006.

Sonetime after the neeting, Captain Ditchkofsky
reportedly helped M. G ass retrieve the black Acura from police
custody follow ng the February 12, 1998 neeting. Trial Tr.

149: 1-3, Jan. 31, 2006. Also, Captain Ditchkofsky reiterated his
willingness to take M. dass’s statenent concerning the January

1, 1998 incident directly, and with M. dass’s | awer present,

to Judge DeAngelis, Inspector Tiano reported to her information

about the fleeing black Acura and the false tags, in addition to
a suspicion that M. dass was a drug dealer. Trial Tr. 12:16-

23, Jan. 20, 2006.
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in an effort to renedy any perceived problems M. dass had with
the statenents taken by Lieutenant Lanpe and Sergeant Crai ghead.
Trial Tr. 149:4-8, Jan. 31, 2006. M. dass never went back to
have Captain Ditchkofsky take a new statenment. Trial Tr. 148:21-
22, Jan. 31, 2006.

On March 10, 1998, the trial in Gass | was reschedul ed
to begin on May 1, 1998. Mar. 10, 1998 Order, 96-2752 (doc. no.

48) .

b. | AD 98-132

On April 2, 1998, M. Gass filed a conplaint — | AD 98-
132 — against Oficer Rockeynore for physical abuse during the
February 10, 1998 incident in front of the G ass house. The
conpl aint al so described all egations of harassnent by Oficers
Mar cus and McKenny, including M. dass’s dissatisfaction with
the decision by IADto allowthe Ninth District to investigate
his earlier conplaint. Pls.” Ex. 21 at 149. Lieutenant Gary
Bl ackwel | of | AD was assigned to investigate | AD 98-132. Trial
Tr. 9:13-10:5, Feb. 15, 2006, vol. 2. Lieutenant Bl ackwell
investigated only the allegations agai nst Rockeynore; and he did

not address any other allegations in the conplaint. Trial Tr.
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19:10-13, Feb. 15, 2006, vol. 2.

Li eutenant Blackwell’s first action was to try to
interview M. dass concerning the allegations in his conplaint.
To that end, Lieutenant Bl ackwell telephoned M. d ass and sent
letters to himvia certified and regular mail requesting a
statenent and tel ephoned M. G ass. M. dass declined to nmake
an appointnent and failed to call back. Lieutenant Bl ackwell
then visited the dass honme where M. d ass again refused to give
a statenment and reported that his attorney would call back
Li eutenant Blackwell. Pls.’ Ex. 21 at 144-45. Accordingly, the
interviewwth M. G ass was never schedul ed. Lieutenant
Bl ackwel | then interviewed Gail Carke, a/k/a “M. Cookie,”
reportedly an eyewitness identified by M. d ass, who said she
only saw M. G ass being placed in a police car. Pls.’s Ex. 21
at 145. None of M. dass’s other w tnesses responded to
Li eutenant Bl ackwell’s requests for interviews. Lieutenant
Bl ackwel | al so interviewed Police Oficers Brodheim d ark,

Bal zer, Auman, Marcus and Rockeynore.? On July 2, 1998,

Al t hough Officer Vales was partnered with Rockeynore on
February 10, 1998, he was not interviewed and Li eutenant

Bl ackwel | offered no explanation for his failure to do so. Trial
Tr. 26:10-24, Feb. 15, 2006, vol. 2. Gven that the case was
closed for lack of cooperation by the conplainant and his
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Li eut enant Bl ackwel | requested to close the investigation for
| ack of cooperation by the conplainant, M. dass. Pls.’” Ex. 21
at 145. The request was approved and the investigation was

closed without findings. Pls.’” Ex. 21 at 145.

4. The A ass | _trial begins and Kareemis arrested

On April 27, 1998, the trial in dass | was again

reschedul ed to begin on May 4, 1998. Apr. 27, 1998 Order, 96-
2752 (doc. no. 52). On the first day of trial, Tamara Fl oyd,
Joseph Russell and George Doggett, wi tnesses for Kareem were at
the courthouse willing to testify. Trial Tr. 125:10-12, Jan. 18,
2006. Two other witnesses listed did not appear.3® M. d ass
waited in the hallway outside of the courtroomw th the w tnesses
while the trial was held. Trial Tr. 131:20-22, Jan. 18, 2006.
Early in the trial, the dasses called their expert w tness, Dr.

Orin Davinsky, to the stand. After his testinony was conpl et ed,

w tnesses, the failure to interview Oficer Vales is of no
consequence.

%Al | egedly there were two ot her witnesses, Kenny Jones and Janal
Perry, neither of whom appeared at the courthouse ready to
testify on the first day of trial in dass I. Trial Tr. 103:2-5,
Jan. 18, 2006.
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according to M. dass,® the officers exiting the courtroom
| ooked “shook up” and he assunmed the expert nmust have given “sone
good testinony.” Trial Tr. 132:1, 11-12, Jan. 18, 2006. The

next day, the trial would take an unexpected turn.

a. The Der ek Bohannon case and word of
Kareem s inmpending arrest during the trial of

d ass |

i The Bohannon conpl ai nt

In April of 1998, a few days before the trial in dass
| began, Derek Bohannon®*? accused Kareem of assault and filed a
conplaint wwth the police. Derek Bohannon was a chil dhood friend
of Kareemis. Detective Sean Brennan of Central Detective
Di vision was assigned to the investigation of Bohannon's
conpl ai nt.

According to the Investigation Report prepared by

Det ecti ve Brennan, Bohannon alleged that on April 10, 1998 while

riding in a green Adsnobile with his friends, Bohannon saw

M. dass was to be a trial witness and was sequestered and not
in the courtroomwhile Dr. Davinsky testified.

32The parties stipulated to the fact that Derek Bohannan was
unavailable to be a witness at trial because he is deceased and
was never deposed. Trial Tr. 122:15-19, Feb. 2, 2006.
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Kareem at the corner of 16th and Brown Streets. Pls.’ Ex. 5 at
68. Allegedly, Kareempulled a gun fromhis waist, pointed it at
Bohannon and shot twice. Pls.” Ex. 5 at 68. Bohannon
i mredi ately drove away and was not injured. Detective Brennan
further stated in the Investigation Report that the shooting was
related to an earlier fight between Bohannon and Kareem on March
13, 1998, where Kareem al | egedly stabbed Bohannon six tines.
Pl.’s Ex. 5 at 68.

Det ective Elizabeth Dotchel was assigned to the
i nvestigation of the March 13, 1998 stabbing of Derek Bohannon.
According to Dotchel’s Investigation Report, Bohannon “was at
1500 Grard and a Hispanic nale canme up to himand stabbed him
five times.” Pls.” Ex. 5 at 63. Detective Dotchel testified
t hat Kareem was never inplicated during her investigation of the
st abbi ng of Derek Bohannon. Trial Tr. 116:6-8, 118:10-13, Feb.
2, 2006. Moreover, Detective Dotchel never interviewed Derek
Bohannon about the March 13, 1998 stabbing or had any contact
wi t h Bohannon. Trial Tr. 122:4-8, Feb. 2, 2006.

After being assigned the Bohannon conpl ai nt agai nst
Kareem Detective Brennan testified that he interviewed Detective

Dot chel on May 7, 1998 at 11:00 a.m Detective Brennan testified
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t hat Detective Dotchel told himthat Kareem was the defendant in
the stabbing case. Pls.” Ex. 5 at 58. Although Detective

Dot chel recalled that she had a tel ephone conversation with

Det ective Brennan that day, she denied that she was ever

i nterviewed by Detective Brennan concerni ng Kareem during that
call. Trial Tr. 113:19-114:2, Feb. 2, 2006. At trial, Detective
Dot chel testified that she thought that, during the tel ephone
conversation, Detective Brennan was referring to a separate

conpl aint fromthe Bohannon stabbing that she was investigating.
Trial Tr. 114:14-23, Feb. 2, 2006. She requested that Detective
Brennan send Bohannon to her office because she needed to conduct
an interview regarding the stabbing. Trial Tr. 114:2-7, Feb. 2,
2006. Bohannon never went to Detective Dotchel’s office and

Det ective Dotchel never heard anything further from Detective

Brennan. Trial Tr. 114:8-12, Feb. 2, 2006.

ii. The arrest warrant
Det ective Brennan interviewed Derek Bohannon regarding
the all eged shooting assault by Kareemon April 10, 1998. Tri al
Tr. 100:6-8, Feb. 3, 2006. Sonetinme after that interview,

Det ective Brennan visited the G ass honme in an attenpt to
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interview Kareem Trial. Tr. 93:23-94:9, Jan. 18, 2006. During
the visit, Detective Brennan informed M. d ass that he did not
want to arrest Kareem but rather he only wanted to ask Kareem
some questions. M. Gass offered to bring Kareemto the Ninth
District for an interview. Trial Tr. 95:5-8, Jan. 18, 2006.
According to M. d ass, Kareemcalled Detective Brennan severa
times, but never spoke to him Trial Tr. 95:9-16, Jan. 18, 2006.

About two and a half weeks later, on April 26, 1998,
Det ective Brennan submtted via facsimle an affidavit of
probabl e cause for an arrest warrant for Kareemin the Bohannon
shooting incident to the district attorney’'s office for approval.
Trial Tr. 108:6-109: 14, Feb. 3, 2006; Pls.” Ex. 5 at 70. On that
date, Assistant District Attorney (“ADA’) Hardwel| approved the
affidavit of probable cause for arrest. Pls.” Ex. 5 at 70. This
is where things stood as the trial in federal court in 3ass |
began on May 4, 1998.

On May 6, 1998, during the second day of trial, an
unidentified mal e officer tel ephoned Detective Brennan inside
Central Detectives “and asked if | [Detective Brennan] had a
warrant for Kareem dass.” Trial Tr. 89:13-91:8, Feb. 3, 2006.

Det ecti ve Brennan responded that he did not have a warrant, but
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he did have an affidavit approved by the ADA. Trial Tr. 91:10,
Feb. 3, 2006. “H's next information was that if | [Detective
Brennan] wanted to arrest him|[Kareem, he [Kareem would be in
Federal court the next day at nine a.m” Trial Tr. 91:18-19,
Feb. 3, 2006. According to Detective Brennan, the unidentified
officer did not indicate why he was conveying this information to
him nor did Detective Brennan inquire as to the caller’s notive,
identity or reason for the call. Trial Tr. 92:19-93:7, Feb. 3,
2006. At deposition, however, Detective Brennan testified that
he had not been advised that Kareemwas in federal court on
trial. Trial Tr. 94:4-13, Feb. 3, 2006. At trial, Detective
Brennan was not able to reconcile his deposition testinony and
his testinony at trial on this point. Trial Tr. 11-19, Feb. 3,
2006.

Late in the afternoon of May 6, 1998, at sidebar,
def ense counsel Shelley Smth inforned the Court that she had
| earned of an outstanding arrest warrant for Kareem for
aggravated assault. dass I, Trial Tr. 209:6-17, May 6, 1998.

Ms. Smith told the Court that, as she spoke, a detective was en
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route to the courthouse to arrest Kareem?®* dass |, Trial Tr.
209: 13-16, May 6, 1998. The Court then dism ssed the jury and
conferred with the parties off the record. dass |, Trial Tr.
210:7-212: 17, May 6, 1998. 3

That same evening, May 6, 1998, Detective Brennan
appeared before Bail Comm ssioner Ivan H Il at 9:40 p.m to
affirmthe information in the affidavit of probable cause. Trial

Tr. 113:10-22, Feb. 3, 2006.

3Ms. Smith’s exact words to the Court were:

we |learned that there’'s an outstanding

warrant for the arrest of M. -- of
Kareem d ass for aggravated assault on
this particular wtness. And in the

course of trying to get this paperwork,
the detective, of course, becane aware
that this case is now on trial, and that
M. dass is — | nean he’s on his way
here, and | think they' re going to arrest
him so | wanted to let the Court know --

dass I, Trial Tr. 209:10-17, May 6, 1998.

3Trial in dass | continued on May 7, 1998, the day after M.
Smth inforned the Court of Kareem s inpending arrest and the day
before the parties informed the Court that they had reached a
settlement. O ficers Addison, WIIlianms and Muhammad, who were
all egedly at the July 1995 incident, testified at trial on My 7,
1998. dass I, Trial Tr. 3-101, May 7, 1998. Settlenent

di scussions took place during the lunch recess on May 7, 1998.
dass I, Trial Tr. 101:11-105:22, May 7, 1998. On the norning of
May 8, 1998, the parties informed the Court they had reached a
settl enent.
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According to M. dass, the news that a detective was
on his way to arrest Kareem at the courthouse soon spread to the
W tnesses waiting to testify. Al so according to M. d ass, the
W tnesses |left the courthouse i medi ately and becane
unavail able.®* Trial Tr. 132:16-18, Jan. 18, 2006. Thereafter,
plaintiffs did not subpoena the w tnesses or take any other steps
to secure their appearance in Court. Trial Tr. 132:21-133:6,
Jan. 18, 2006.

The next norning, on May 7, 1998, Kareem surrendered
hinmself to Central Detectives Division, which is |ocated inside
the Ninth District headquarters. Gass |, Trial Tr. 6:18-24, My

7, 1998.

b. Settl enent and rel ease of dass |

On May 8, 1998, the parties informed the Court of an
agreenment to settle the case for a sum of $325,000 i n exchange
for arelease. Gdass I, Trial Tr. 5:15-6:9, May 8, 1998. The

Court dism ssed the case with prejudice pursuant to Local Rule

%Joseph Russell, one of plaintiffs’ witnesses fromdass |,
testified in the instant action, dass Il, that he was afraid to
testify after learning that Kareemwas going to be arrested
during trial. Trial Tr. 25:4-26:7, Feb. 22, 2006.
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41.1(b). WMay 12, 1998 Order, 96-2752 (doc. no. 61). Wthin a
month of the close of trial, on May 29, 1998, defendants
presented M. dass and Kareemwith a rel ease to be executed as
part of the settlenent. Trial Tr. 3:11-24, Jan. 19, 2006.
However, only Kareem actually signed the release; M. G ass did

not . 36

5. August 31, 1998 arrest of Kareem

On August 31, 1998, Kareemwas arrested by Ninth
District Oficer Canpbell while driving a car registered to M.
Mal l oy. Trial Tr. 147:12-21, Jan. 18, 2006. O ficer Canpbell’s
incident report states that the car, a green Honda, was observed
traveling at a “high rate of speed NB [northbound] on 20th St.
weaving in and out of traffic, with no regard for ped[estrians]
or other veh[icles], disregarding traffic signals.” Pls.’ EX.
39. Oficer Canpbell testified that “the car was bei ng operated

by one Kareem d ass, he couldn’t identify her [Ms. Malloy] as

%Al t hough Kareemwas a minor at the tinme the lawsuit was fil ed,
he attained the age of majority before the trial of dass I.

However, M. dass was still advising Kareem M. d ass
participated in the settlenment discussions, and M. d ass was
present when Kareem signed the release. dass |, Trial Tr. 4:23-

5:10, May 8, 1998.
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bei ng the owner of a green Honda. And Kareem was brought into
the 9th District under ny orders for investigation of possibly it
being a stolen Honda prior to it being reported.” Trial Tr.
25:9-13, Feb. 23, 2006.

M. Gass and Ms. Malloy went to the Ninth District
police station to retrieve the car driven by Kareem Trial Tr.
148: 7- 11, Jan. 18, 2006. Wile at the Nnth District, Ms. Mll oy
informed O ficer Canpbell that Kareem had perm ssion to drive her
car. Trial Tr. 148:17-149:4, Jan. 18, 2006. O ficer Canpbell
issued Ms. Malloy a traffic citation for allow ng an unlicensed
driver to operate her car. Trial Tr. 26:4-12, Feb. 23, 2006.
Kareem was | ater rel eased wi thout being charged.® Trial Tr.

149: 6-9, Jan. 18, 2006.

6. Sept enber 16, 1998 conflict with Oficer MKenny

and | AD 98- 369

%M. dass and Ms. Malloy testified that they believed Oficer
Canmpbell was trying to have Ms. Malloy state that Kareem had
stolen the car. The testinony is not credible in that it would
be highly unlikely that Ms. Malloy woul d have been willing -- and
the officer would have asked her, in front of M. dass -- to
verify the police officer’s actions agai nst Kareem gi ven her
relationship to the Aass famly and as a personal friend of M.
G ass.
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On Septenber 16, 1998, M. d ass and Kareem attended a
prelimnary hearing on the Bohannon assault case involving the
al | eged shooting. Trial Tr. 149:12-150:2, Jan. 18, 2006. The
Bohannon case was di snissed that day.®*® According to M. d ass,
while driving home fromthe hearing, Oficer McKenny foll owed him
and Kareem Trial Tr. 150:7-10, Jan. 18, 2006. According to M.
A ass, as he approached the driveway to his residence, his
daughter Inez dass flagged hi mdown to speak with him However,
he could not pull into the driveway because it was bl ocked by
construction materials, so he doubl e-parked the car to speak with
Inez A ass. Trial Tr. 151:10-15, Jan. 18, 2006. O ficer MKenny
began honking his horn and appeared to be witing a ticket.
Trial Tr. 152:8-12, Jan. 18, 2006. Further, according to M.
d ass, Oficer McKenny honked his horn and drove past his car and
told Kareem who was seated in the front seat next to M. d ass:

“I’"’mgoing to fuck you up.”* Trial Tr. 154:9-11, Jan. 18, 2006.

¥t is unclear fromthe record why the Bohannon case was
di sm ssed.

®According to M. dass, another police car, driven by a female
of ficer, pulled alongside Oficer MKenny s police car facing the
opposite direction. Trial Tr. 152:18-19, Jan. 18, 2006. M.

G ass then retrieved his canera frominside his house and took a
phot ograph of both police cars, after which the officers drove
away. Trial Tr. 152:19-21, Jan. 18, 2006; Pls.” Ex. 640R

(phot ographs taken by M. d ass).
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O ficer McKenny' s version of the incident is different.
He testified that he noticed the doubl e-parked vehicle and used
his air horn to indicate to the driver to nove his vehicle.
Trial Tr. 97:13-17, Feb. 17, 2006. M. dass then nade a hand
gesture toward O ficer McKenny and said “Go the F[uck] around.”
Trial Tr. 97:17-18, Feb. 17, 2006. Traffic had begun to pile up
and O ficer McKenny again used his air horn to signal M. d ass
to nove his car and, according to Oficer MKenny, M. d ass
agai n disregarded the officer. At that point, Oficer MKenny
pul l ed over to issue M. dass a ticket, but realized he did not
have any tickets. Trial Tr. 97:18-21, Feb. 17, 2006. O ficer
McKenny testified that he radioed for a patrol car with an
officer with parking tickets to neet himat the scene. In a few
m nutes, a patrol car driven by Oficer Jenma Muhammad arrived on
the scene. In the neantinme, M. dass had retrieved his canera
and was taking pictures of the police cars at the scene. Trial
Tr. 97:21-98:3, Feb. 17, 2006. O ficer MKenny then left the
scene without issuing a ticket. Trial Tr. 98:1-3, Feb. 17, 2006.

Fol |l owi ng the Septenber 16, 1998 incident, M. d ass
filed a conplaint, I AD 98-369. Pls.’” Ex. 22. The conpl aint

i ncluded not only the conduct of Septenber 16, 1998, but also M.
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G ass’s opinion that Oficer McKenny was angry that the Bohannon
case had been dism ssed by the court. Captain D tchkofsky
assigned the conplaint to Lieutenant Robert Nudd for

i nvestigation of the Septenber 16, 1998 incident only, not of M.
A ass’s general claimof harassment. Trial Tr. 118:20-122:8,
Mar. 3, 2006.

Li eutenant Nudd attenpted to contact M. G ass for an
interview by tel ephone, registered mail and home visits. Trial
Tr. 98:12-16, Mar. 3, 2006. Although Lieutenant Nudd spoke with
M. dass and schedul ed an appointnment, M. dass did not appear
for the interview Trial Tr. 98:17-21, Mar. 3, 2006. Mbreover,
none of M. dass’'s wtnesses recalled the occurrence, with the
exception of Roy Crockett, who renmenbered seeing a black male
taking pictures of a police car. Pls.” Ex. 22 at 2-3.

Li eutenant Nudd testified that he al so canvassed the nei ghborhood
for witnesses and spoke with sonme nenbers of the community who
“were able to provide . . . sone insights.” Trial Tr. 99:2-6,
Mar. 3, 2006. Utimtely, however, Lieutenant Nudd “concl uded
that the allegation against Oficer McKenny by M. d ass was
frivolous and that the evidence did not support the allegation|

and] exonerated himof verbal abuse and harassnent in the case.”
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Trial Tr. 101:1-3, 7-8, Mar. 3, 2006. Lieutenant Nudd al so noted
that M. dass had filed two prior conplaints namng O ficer
McKenny, but had failed to cooperate in the Ninth District’s

investigation of both complaints. Pls.’s Ex. 22 at 3.

7. The FTA bench warrant in the Bohannon case

After the parties settled dass I, Kareemwas still the
subj ect of an ongoing investigation regarding the conplaint nmade
by Derek Bohannon that Kareemfired two gunshots at him for
whi ch Kareem had surrendered in the mdst of the Jass | trial.
Trial Tr. 5:2-19, Jan. 19, 2006. Kareem and/or M. dass filed
several | AD conplaints followng a series of arrests pursuant to
an allegedly invalid failure to appear (“FTA’) bench warrant
related to one of several prelimnary hearings associated with
t he assault charge.

On several occasions between Novenber 22, 1998 and
January 13, 1999, Kareem was arrested pursuant to a bench
warrant. Plaintiffs claimthe warrant was “phony,” neaning it
was never validly entered into the police conputer systemand it

was i ntroduced into the conmputer system for the purpose of
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creating a pretext to arrest Kareem #°

a. The warrant system

At issue are bench warrants, which originate in the
clerk of court’s office, not with the police departnment. Trial
Tr. 127:24-128:5, Feb. 22, 2006. To understand the nature of
this claim the Court will describe the operation of the warrant
system enpl oyed by the Phil adel phia Police Departnent at the
relevant tinme. In 1998, warrant entry and renoval fromthe court
system nunbering in the thousands, occurred daily. Trial Tr.

129: 5-6, Feb. 22, 2006. Every day, the court systemcreated two

“OA copy of the warrant has never been | ocated or produced by the
Cty of Philadel phia. Leonard Arnstrong, the Deputy Director for
Active Crimnal Records in the Court of Common Pl eas,

Phi | adel phia County, testified at trial.

M. Arnstrong testified that a copy of the bench
warrant shoul d have been in the court file and there shoul d have
been an electronic entry in the court database. Trial Tr. 16:4-
25, Jan. 31, 2006. He reviewed the court file and the electronic
dat abase and found no bench warrant or electronic entry show ng
that a bench warrant was entered agai nst Kareem The records did
i ndi cate, however, that an FTA bench warrant was entered for
Derrek Bohannon. Trial Tr. 13:25-14:10, Jan. 31, 2006.

The actual court file was checked out on March 29, 2001
by Assistant City Solicitor Edward Chew and was not returned.
Trial Tr. 7:23-8:7, Jan. 31, 2006. The file was not |ocated as
of the close of trial.
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tapes. One tape was an add tape, which added new bench warrants
to the system The other tape was a del ete tape, which cancel ed
warrants fromthe system The Mayor’'s O fice of Information
Systens, where the Philadel phia Crinme Information Center’s
(“PCC) mainfrane was | ocated, would “run” the tapes Monday
through Friday. Trial Tr. 128:16-129:6, Feb. 22, 2006. The
entry of a warrant into the systemgenerated a “wanted nessage.”
Phi | adel phia police officers retrieved information
pertaining to wanted persons, stolen property or m ssing persons
fromthe PCIC, or its national counterpart, the National Crinme
I nformation Center (“NCIC’), via conputer. Trial Tr. 117:14-
118: 3, Feb. 22, 2006. One of the purposes of the PCIC system was
to allow an officer on the street in the course of a stop to
determne if there were any outstanding warrants for the person
in question. The Data Processing Unit (“DPU) was a division of
the PCI C housed at police headquarters, on 8th and Race Streets.
Trial Tr. 118:18-21, Feb. 22, 2006. Menbers of the DPU inputted
information into the conputer system a function that could only
be perforned while inside room?211 of police headquarters. Trial
Tr. 119:17-19, Feb. 22, 2006.

In addition, so-called “sworn” nenbers of the Police
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Departnment, i.e. detectives, narcotics or special victins
officers, also had the authority to request that the DPU i nput a
“want ed nessage” into the system Trial Tr. 121:4-122:15, Feb.
22, 2006. To do so, a detective would send a tel etype nessage to
room 211 and a PClI C operator would enter that “wanted nessage”
into the conputer systemw th the understanding that the “wanted
nmessage” was supported by an actual arrest warrant. Trial Tr.
125: 13-126: 17, Feb. 22, 2006.

There were certain checks in place to ensure “wanted
nmessages” entered into the police conputer system by court tapes
or by “sworn” officers were valid. Bench warrants created by the
court systemwere validated by the court tapes, which were run
Monday through Friday. The PCIC relied on these tapes to ensure
t he accuracy of the bench warrant files. A PCI C operator would
not delete a “wanted nessage” related to a bench warrant fromthe
system ot her than through the daily delete tapes or pursuant to a
request made by the courts. Trial Tr. 136:11-23, Feb. 22, 2006.
In addition to the daily tapes, the PCl C conducted a bi-annual
“purge” of the bench warrant database. Al bench warrants woul d
be deleted fromthe database and then rel oaded froma new tape

supplied by the court system Any bench warrant that was no
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| onger valid after the purge would not be on the tape supplied by
the courts and would not be reentered into the PCIC. Trial Tr.
28:6-12, Mar. 2, 2006.

The validation process for “wanted nessages” generated
by detectives and other “sworn” officers occurred nonthly. Trial
Tr. 126:20-24, Feb. 22, 2006. The PCIC printed out a list of the
wanted files generated by each division or investigatory unit,
such as the Central Detectives Division or the Narcotics Unit.
The list was then sent to the conmmandi ng of ficer of each division
or investigatory unit, who would pull the actual (arrest)
warrants and match themw th the (arrest) warrant entries in the
PClI C records. The conmandi ng officers then sent the list, with
any corrections or remarks, back to PCIC. Trial Tr. 127:1-9,

Feb. 22, 2006. PCICrelied upon the audit conducted by each
investigatory unit, and did not independently verify the
information that supported the “wanted nmessages” generated by
each investigatory unit. Trial Tr. 127, 10-13, Feb. 22, 2006.

In addition, PCIC had a “quality control staff,” which
checked the operators’ work for the last 24 hours. Each norning,
the quality control staff “scour[ed]” the work fromthe previous

day, “looking for any m stakes or any inconsistencies or any
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vi ol ations of our own [PCIC s] procedures or protocols within the
unit.” Trial Tr. 40:7-11, Mar. 2, 2006.% Only PCl C enpl oyees
were able and had the authority to actually delete warrants from

the system

b. Novenber 22, 1998 arrest and | AD 98-502

On Novenber 22, 1998, Kareem was arrested pursuant to
the FTA bench warrant. Pls.’ Ex. 23 at 454. The arrest foll owed
a traffic stop of a vehicle in which Kareem was a passenger.
According to Ninth District Oficer Janmes Barrett, he perfornmed
the vehicle stop at 16th Street and Ri dge Avenue because the
vehicle had expired tenporary registration tags. Pls.’ Ex. 23 at
454-55. O ficer Frederick Sinpkins, according to the | AD
investigation report, stated that he heard the traffic stop over

the police radio and arrived on the scene as back up to assi st

“Li eutenant Lapetina testified that, for exanple, a red flag for
the quality control staff would include a request froma
detective pertaining to a bench warrant because bench warrants
are issued by the courts, not by “sworn” officers. Trial Tr.
39:25-40:5, Mar. 2, 2006. Moreover, Lieutenant Lapetina
testified that it is technically possible for an individual with
access to PCIC to manually enter information and create an entry
that woul d appear to be identical to an entry mnade by the court
systemtapes. Trial Tr. 37:23-38:15, Mar. 2, 2006. The sheer
possibility of such an entry was not connected to or supported by
any other facts presented at trial.

57



O ficer Barrett, who had been patrolling alone. Pls.’” Ex. 23 at
455.

According to Oficer Barrett, the driver of the vehicle
coul d not produce a driver’s license or any vehicle registration
docunents. Pls.’” Ex. 23 at 455. Therefore, he proceeded to ask
all occupants of the vehicle for their nanmes. Oficer Barrett
than ran the nanes through the conputer in his police car and
di scovered that Kareem was wanted on a bench warrant. Pls.’ Ex.
23 at 455. Oficer Barrett released the other occupants of the
vehicle and took Kareemto the Ninth District. Once at the Ninth
District, Oficer Barrett tel ephoned the warrant unit and was
instructed to give Kareema new court date and to rel ease him
fromcustody. Pls.” Ex. 23 at 455. Oficer Barrett issued
Kareem a “Notice of Appearance” for 8:00 a.m on January 13, 1999
at 34 S. 11th Street and released him Pls.” Ex. 23 at 472.

Kareem filed a conplaint, |IAD 98-502, on Novenber 23,
1998, the day after the traffic stop, against Oficer Sinpkins
and a white male officer whose description matches that of
Oficer Barrett. Pls.’” Ex. 23. Kareem conplained that the bench
warrant was not valid, since he had appeared for every schedul ed

hearing in the Bohannon matter. Kareem al so conpl ai ned that the
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“Notice of Appearance” he received fromOficer Barrett directly
conflicted with another notice previously issued. *

| AD assigned Lieutenant Blackwell to investigate the
conplaint, 1AD 98-502. During that investigation, Lieutenant
Bl ackwel | interviewed Kareem Oficer Barrett and O ficer
Sinmpkins. Pls.’” Ex. 23 at 459-64. He also reviewed the notices
to appear (on the sane date and tine but at different |ocations),
of which Kareem conpl ai ned, and he retrieved a record of the
conputer inquiry perfornmed by O ficer Barrett during the traffic
stop. Pls.’” Ex. 23 at 467-472. Lieutenant Bl ackwell concl uded
that Oficer Barrett “conducted a proper vehicle investigation”
and O ficer Sinpkins's “only role was as back up,” therefore
exonerating both officers of any wongdoing. Pls.’” Ex. 23 at

456.

C. Decenber 22, 1998 arrest and | AD 98-527

“2The “Notice of Appearance” issued by Officer Barrett follow ng
t he Novenber 22, 1998 arrest ordered Kareemto appear at 34 S.
11th Street on January 13, 1999 at 8:00 a.m Pls.’” Ex. 23 at
472. The conflicting notice, which was i ssued on Novenber 4,
1998, ordered Kareemto appear at nunicipal court at 21st and
Ham [ ton Streets on January 13, 1999 at 8:00 a.m Pls.’” Ex. 23
at 472. Both notices appear in the investigation materials
col l ected by Lieutenant Bl ackwell.
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On Decenber 22, 1998, Kareem again was arrested for the
FTA bench warrant during a vehicle stop. Pls.” Ex. 24. At
approximately 12:30 a.m, according to her IAD interview, N nth
District Oficer Doreen Bright observed a vehicle at 16th and
Popl ar Streets with inoperative taillights and an expired
registration tag.*® Pls.’ Ex. 24 at 265. According to the |AD
interview, she stopped the vehicle and asked the driver for his
license, registration and proof of insurance. Pls.’” Ex. 24 at
265. \When Kareem coul d not produce that information, Oficer
Bright took his nane and birth date and ran that information
t hrough the conputer in her patrol car. The conputer displayed
t hat Kareem had an FTA bench warrant. Pls.’ Ex. 24 at 265.
O ficer Bright then proceeded to arrest Kareemand bring himto
the Ninth District pending the “ldentification Process.”*
Kareem was fingerprinted at approxinmately 3:09 a.m, and the
O fender Processing Unit confirmed his identity by 4:01 a. m

Pls.” Ex. 24 at 253. Next, the Warrant Unit was contacted and it

“Officer Bright did not testify at trial; information regarding
her vehicle stop of Kareemis found in the | AD investi gati on.
“The | AD investigation report described the identification
process in that, per departnental policy, “all individuals
suspected of Contenpt of Court must first be positively
identified via fingerprinting and confirmation identity through
the O fender Processing Unit.” Pls.’” Ex. 24 at 252.
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was determ ned that the bench warrant was invalid because the
Bohannan case had been “di sposed of” on Cctober 4, 1998. PIs.

Ex. 24 at 263. Kareem was rel eased at approxinmately 4:30 a.m on
Decenber 22, 1998. Pls.’ Ex. 24 at 254.

As a result of this incident, Kareemfiled a conplaint,
| AD 98-527, against O ficer Bright for false arrest during the
Decenber 22, 1998 traffic stop. Pls.” Ex. 24. Kareem all eged
that he explained that the warrant was invalid and he
subsequently was held in custody for over eight hours before his
release. Pls. Ex. 24 at 256. |AD assigned Sergeant Joseph Rossa
to investigate the conplaint.* Pls.’” Ex. 24 at 252. Sergeant
Rossa interviewed Kareemand Oficer Bright. He also contacted
the Warrant Unit to determne the validity of the bench warrant
and the process by which it could be renoved fromthe police
system According to the I AD report, Sergeant Rossa spoke with
Ms. Doris Fowl er of the Pretrial Services Division Warrant Unit.
Pls.” Ex. 24 at 263. According to Ms. Fow er, the warrant was
entered into the systemon Septenber 23, 1998, but the warrant
was no |longer valid since the case had been di sm ssed on Cctober

4, 1998. Pls.” Ex. 24 at 263. Therefore, at the tine of arrest,

“Ser geant Rossa did not testify at trial
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the warrant was no longer valid.* Pls.’” Ex. 24 at 263.

According to the 1 AD report, Sergeant Rossa al so
contacted then-Sergeant, now Li eutenant Joseph Lapetina in the
Police Departnment’s Data Processing Unit to find out how to get
the warrant renmoved fromthe police conputer. Pls.’” Ex. 24 at
267. Lieutenant Lapetina explained to Sergeant Rossa how warrant
nmessages are entered into and deleted fromthe conputer system
through a tape created by court system enployees. Pls.’ Ex. 24
at 267. No Police Departnent enpl oyees are able to enter or
remove bench warrants fromthe system Pls.’ Ex. 24 at 267.

At the conclusion of his investigation, Sergeant Rossa
exonerated O ficer Bright of any allegations of false arrest.
Pls.” Ex. 24 at 254. Upon finding a wanted nessage in the police
system O ficer Bright “was obligated to detain Kareem d ass
until proper verification can [sic] be conpleted.” Pls.” Ex. 24
at 254. Furthernore, Sergeant Rossa determ ned that Kareenis
claimthat he spent eight hours in a holding cell was unfounded

because he was released within three and a half hours of his

“The reason the warrant was no longer valid is unclear. The |IAD
investigation reports related to the FTA warrant concl usively
state the invalidity of the warrant, but do not explain the
reasons for that finding other than that the case had been

di sposed of. Therefore, the Court is unable to make a specific
factual finding as to why the FTA bench warrant was no | onger
val i d.
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arrest, a period that “is not excessive based on the procedures
and regulations currently in place for handling wanted persons.”

Pls.” Ex. 24 at 254.

d. Decenber 30, 1998 arrest and | AD 99-02

On Decenber 30, 1998, around 1:30 p.m, Kareem his
daught er and Shanta Key, the child s nother, were |eaving
Jefferson Hospital on 10th and Chestnut Streets. Pls.’” Ex. 26 at
109. Kareemwas arrested by O ficers Christian Duchossois and
Davi d Benbi schew, ** of the Sixth District, who discovered he was
wanted on the same FTA bench warrant. Pls.’ Ex. 26.

According to Oficers Duchossois and Benbi schew, the
vehicle was illegally parked, no one was in the driver’s seat and
there was a passenger, Sharrod Reddy, waiting in the car. Pls.
Ex. 26 at 103. Upon approaching the car, the officers noticed
that the VIN plate which was visible through the wi ndshield, did
not appear to match the vehicle, and that there were no
i nspection stickers and that the vehicle' s registration was
expired. Pls.” Ex. 26 at 121-25. The officers first approached
M . Reddy, the passenger, who said he was not the owner or

operator of the vehicle and he was waiting for a friend. Shortly

“Officers Duchossoi s and Benbi schew did not testify at trial
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thereafter, Kareemexited the hospital and approached the
driver’s side of the vehicle. Wen Kareem could not produce a
driver’s license, the officers ran his nane on the Police
Departnent conputer in their patrol car and di scovered the bench
warrant. Kareem was taken back to the Sixth District, where
officers called the Warrant Unit to determne the validity of the
warrant. Upon |earning that the warrant was invalid, Kareem was
rel eased from cust ody.

Kareemfiled a conplaint, |IAD 99-02, against the
officers for the Decenber 30, 1998 arrest and for harassnent.
Pls.” Ex. 26 at 109. According to Kareem the officers arrested
hi m despite his protests that the warrant was invalid. |AD
Sergeant Conni e Hurst was assigned to investigate the conplaint.
She interviewed Kareem Shanta Key, Oficers Duchossois and
Benbi schew, two other officers assigned to the Sixth District on
the date of the arrest and Lieutenant Lapetina. Pls.’ Ex. 26 at
101. Sergeant Hurst concluded that the allegations of harassnent
wer e unfounded because the arresting officers did not know Kareem
prior to that date (and in fact were assigned to a different
Police District) and the officers foll owed the proper procedures,
rel easi ng Kareem when they di scovered the warrant was invali d.

Pls.” Ex. 26 at 107.
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e. January 13, 1999 arrest and | AD 99-037

On January 13, 1999, Kareemwas driving a car, again
W thout a driver’s license. N nth District Oficers Canpbell and
G Il stopped Kareenmi s car because he allegedly was driving
reckl essly for the weat her conditions, which the officers
descri bed as freezing rain and snow covered roads.*® After
stopping the car, the officers ran Kareenm s nanme and di scovered
there was an FTA bench warrant for Kareemi s arrest. The officers
ordered Kareemto exit the vehicle, at which tinme the officers
observed a gun protruding fromthe door panel of the vehicle.
Kareem was arrested for violating the UniformFirearns Act and
was issued three traffic citations for having an unregistered
vehicle, for being an unlicensed driver and for carel ess driving.
M. dass filed a conplaint, |AD 99-037, conpl ai ning
that Kareemwas arrested for the fourth time pursuant to an

invalid bench warrant.* Pls.’” Ex. 29. |AD assigned Sergeant

“plaintiffs argued at trial that Kareem was not driving
carelessly and that the weather conditions were not hazardous.
Plaintiffs’ counsel challenged Oficer Canpbell’s testinony
during trial by presenting a national weather report, which
stated that “from4:00 in the afternoon until 10:00 at night, the
t enperature never exceeded a range from 54 degrees to 33
degrees.” Trial Tr. 115:2-4, Feb. 23, 2006.

“I'n the conplaint, there was no reference to the gun found in
the vehicle. Pls.” Ex. 29.
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Sandra McCreesh to investigate the conplaint.® Defs.’” Ex. 9.
According to the I AD report, Sergeant MCreesh intervi ewed
Oficers GIl and Canpbell, but neither M. G ass nor Kareem
appeared for an interview Defs.’” Ex. 9 at 2. Sergeant

McCreesh, according to the I AD investigation report, exonerated
Oficers GIl and Canmpbell of false arrest because they relied on
a warrant nessage in the conputer system and had no know edge
that the warrant was invalid. Defs.” Ex. 9 at 5. Moreover, the
| AD i nvestigation reveal ed that Kareenis all egations of

harassnent wer e unfounded. Defs’ Ex. 9 at 5.

8. O ficers announce Kareemi s arrest over the

| oudspeaker and 99-028

On January 13, 1999, immedi ately after one of Kareenis
arrests, two white male Ninth District police officers drove past
M. dass’s house in a police car and announced over the car’s
| oudspeaker “we just arrested Kareem d ass.” Pls.’ Ex. 28 at
1.°1 Anthony Fisher, a local pizza deliverer, was in the

nei ghbor hood and heard the officers make this statenent over the

¥Ser geant McCressh did not testify at trial

Plaintiffs’ Exhibit 29 does not contain bates nunbers;
therefore, the Court nunbered each page consecutively for
identification purposes.
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| oudspeaker after witnessing the officers arrest Kareemat 19th
and Master Streets, near the dass hone.* Pls.’ Ex. 28 at 21
Fi sher recogni zed the car as M. dass’s because it was a “souped
up hot rod.” Pls.” Ex. 28 at 21.

M. Gass filed a citizen’s conplaint, |AD 99-028,
about the officers’ conduct. Pls.” Ex. 28. The conplaint was
assigned to Lieutenant Joseph Sweeney for investigation. Pls.
Ex. 28 at 10. Lieutenant Sweeney interviewed M. d ass and
Ant hony Fisher. Based upon the information obtained from Fisher,
who Li eutenant Sweeney considered to be an i ndependent and
neutral w tness, Lieutenant Sweeney concluded that M. dass’s
all egation that two officers rode past the d ass house and nade
t he announcenent over the police | oudspeaker was sustai ned.

Li eut enant Sweeney testified that his conclusion that
t he conpl ai nt shoul d be sustai ned was | argely based upon the
W tness, Anthony Fisher, who was “an independent w tness that did
not have a stake in the outcone of the investigation.” Trial Tr.

86: 3-5, Feb. 21, 2006. The investigation did not determ ne the

M. dass explained that he heard the announcenent bei ng nmade
but according to Fisher, M. dass did not hear the announcenent.
| nst ead, Fisher said he repeated the announcenent to M. d ass
and then told M. G ass he had seen the officers arresting
Kareem Pls.” Ex. 28 at 21.
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identity of the officers involved.®® This is the only allegation
of harassment by Ninth District police officers against the G ass

famly that was sustained follow ng an | AD i nvesti gati on.

9. M. dass’s dealings with the Phil adel phia Parki ng

Aut hority and | AD 99-023

On January 12, 1999, M. dass filed a citizen's
conplaint, |1AD 99-023, against |Inspector Tiano and Captain
Di t chkof sky alleging a pattern of harassnent by Ninth District

officers at the direction of the Inspector and the Captain.

plaintiffs highlighted that Lieutenant Sweeney coul d have
determned the identity of the officers. Lieutenant Sweeney
testified that he determ ned fromthe assignment sheets and the
patrol |ogs for the evening of January 13, 1999, that there were
only two “two-male cars” in the Ninth District that night. The
officers on duty were Oficers and Canpbell, who were partnered
together, and Oficers Wl sh and Andrejczeck, who al so were
partnered together. Trial Tr. 83, 4-9, Feb. 21, 2006. According
to the 1AD investigation report, M. dass inforned Lieutenant
Sweeney during his interview that he may be able to identify the
officers if he saw them again. Therefore, plaintiffs argue that
Li eut enant Sweeney coul d have shown M. d ass pictures of the
officers to reveal who harassed the d asses. At trial,

Li eut enant Sweeney expl ai ned that he “nmade a judgnment” to rely on
the wi tness Anthony Fisher because Lieutenant Sweeney did not
believe that M. G ass “had seen the officers based on the
information | [Lieutenant Sweeney] got fromthe wtness.” Trial
Tr. 86:3-15, Feb. 21, 2006. Therefore, plaintiffs argunent that
M. dass may have been able to identify the officers has no
beari ng on the accuracy of the investigation because plaintiffs’
conpl ai nt was sust ai ned.
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Pls.” Ex. 27 at 13.° According to the conplaint, M. d ass
al l eged that both Inspector Tiano and Captain Ditchkofsky nmade
i nappropriate remarks to himas he attenpted to file a citizen's
conplaint. Allegedly, Inspector Tiano asked M. dass “what’s
that, 20 or 21?” as M. dass attenpted to file a conpl aint.
Pls.” Ex. 27 at 16. Moreover, M. dass alleges that Captain
Di t chkof sky told himthat Kareemwas a drug deal er and t hreat ened
to have M. G ass investigated for his dealings with the
Phi | adel phi a Parking Authority (“PPA’) if he continued to file
citizens’ conplaints. Pls.” Ex. 27 at 16. In addition, M. @ ass
al l eged that these coments were part of an ongoing pattern of
harassnment by Ninth District officers targeted at the d ass
famly.

| AD assigned the conplaint to Lieutenant WIIliam
McCarthy. Lieutenant McCarthy testified at trial that he
i nvestigated not only the all eged coments of Inspector Tiano and
Capt ai n Di tchkofsky, but that he also investigated all egations
that there was a pattern of harassnment. According to the |IAD
i nvestigation report, Lieutenant MCarthy obtained copies of

el even other |1 AD conplaints filed by M. d ass. Lieutenant

*Plaintiffs’ Exhibit 27 does not contain bates nunbers;
therefore, the Court nunbered each page consecutively for
identification purposes.
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McCarthy testified at trial that he read the IAD file for each
conplaint to investigate M. dass’s claimof harassnent. Trial
Tr. 131:8-132:8, Feb. 26, 2006.

Li eutenant McCarthy’s investigation concluded that M.
G ass’s allegations that Inspector Tiano and Captain Ditchkof sky
were responsible for a pattern of harassnent were unfounded.
Pls.” Ex. 27 at 8. Mreover, his conplaints regardi ng conments
made by | nspector Tiano and Captain Ditchkofsky were not
sustained by the I AD investigation. Pls.’” Ex. 27 at 8.

Li eutenant McCarthy’s investigation reveal ed that
Capt ai n Ditchkofsky had in fact recomrended an investigation of
M. Gass’s dealings wwth the PPA auctions. According to the I AD
report, Captain Ditchkofsky referred the matter for investigation
based on the nunerous traffic violations issued to unlicensed
drivers who were operating cars purchased by M. G ass at PPA
auctions. According to Captain Ditchkofsky, M. dass’s vehicles
often were unregistered and uninsured, and M. d ass often | oaned
or illegally transferred those vehicles to others. Mboreover,
Captain Ditchkofsky referred to M. dass’s friendship with M.
Mal | oy, a PPA enpl oyee who used to work at the auctions. The
i nvestigation revealed no crimnal conduct by M. d ass; however

it did reveal several notor vehicle violations, including the
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fact that nmany vehicles purchased by M. d ass renai ned
unregi stered and uni nsured after purchase. The investigation did
not reveal any wongdoing by Ms. Malloy or any other parking
authority enpl oyee involved with the auctions. Pls.” Ex. 25. No
crimnal conplaint was | odged against M. G ass or Ms. Malloy as
a result of this investigation.

These contacts between the G ass famly and nenbers of
t he Phil adel phia Police Departnent described above formthe basis
of plaintiffs’ clainms against defendants for constitutional

violations and violation of state | aw.

C. Sunmary

On bal ance, plaintiffs’ case-in-chief focused on the
foll ow ng events to support their clains of civil rights
violations at the hands of the Gty of Philadel phia and certain
officers assigned to the Police Departnment’s Ninth District?®:

1. August 1997, activity in the vacant | ot across fromthe

*In addition to contacts between the dass family and nmenbers of
t he Phil adel phia Police Departnent described in detail above,
plaintiffs submtted exhibits to the Court involving allegations
of conduct that occurred after the lawsuit in Gass Il was filed.
See Pls.” Sch. of Ex. (listing other | AD conplaints and arrests
in addition to those addressed above). Those contacts were not
presented to the Court during the plaintiffs’ case-in-chief and
will not be considered by the Court to support a finding of
liability.
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@ ass hone begi ns.

January 1, 1998, Kareemis arrested by O ficers Mrcus
and McKenny for possession of marijuana. M. {d ass
files a conplaint and clains that his statenents to

Li eut enant Lanpe and Sergeant Crai ghead, who are
investigating the conplaint, are incorrectly recorded.
February 10, 1998, M. d ass and Kareem are arrested by
O ficers Vales and Rockeynore. On February 12, 1998,
M. dass and Ms. Malloy attend a neeting at the Ninth
District to address the February 10, 1998 incident.
May 6, 1998, the trial of Gass | is interrupted with
news that Kareemis going to be arrested for the Derek
Bohannon assault charge. Kareem surrenders hinself on
May 7, 1998 at the Central Detectives division.

August 31, 1998, Kareemis arrested while driving Ms.
Mal | oy’ s car.

Sept enber 16, 1998, Oficer MKenny follows M. d ass
and Kareem hone after a prelimnary hearing for the
Bohannon case. MKenny allegedly tells Kareem “I’ m
going to fuck you up.”

Novenber 22, 1998, Kareemis arrested pursuant to an

FTA bench warrant in the Bohannon case.
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10.

11.

12.

1

Decenber 22, 1998, Kareemis arrested for the second
time pursuant to an FTA bench warrant in the Bohannon
case.

Decenber 30, 1998, Kareemis arrested for the third
time pursuant to an FTA bench warrant in the Bohannon
case.

January 13, 1999, Kareemis arrested for the fourth
time pursuant to an FTA bench warrant in the Bohannon
case.

January 13, 1999, two officers drive past the d ass
house and announce on the | oudspeaker “we just arrested
Kareem G ass.”

January 12, 1999, M. dass files a citizen’ s conpl aint
agai nst Inspector Tiano and Captain D tchkofsky

all eging a pattern of harassnent, which included a
threat allegedly nmade by Captain Ditchkofsky to have
M. dass investigated for his dealings with the PPA

Plaintiffs also highlighted the follow ng | AD

conpl ai nts, which correspond to the above event s®¢;

| AD 98-04 relates to the January 1, 1998 arrest of

®Agai n,

plaintiffs submtted additional |1AD conplaints to the
Court as exhibits that were not presented as part of plaintiffs’
case-in-chief and will not be considered by the Court.
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Kar eem

| AD 98-132 is M. dass’s conplaint of physical abuse
agai nst O ficer Rockeynore for the February 10, 1998
arrest.

| AD 98-369 is a conplaint against Oficer MKenny for
telling Kareem “l’mgoing to fuck you up.”

| AD 98-502 rel ates to the Novenber 22, 1998 arrest
pursuant to the FTA bench warrant.

| AD 98-527 rel ates to the Decenber 22, 1998 arrest
pursuant to the FTA bench warrant.

| AD 99-02 relates to the Decenber 30, 1998 arrest
pursuant to the FTA bench warrant.

| AD 99-037 relates to the January 13, 1998 arrest
pursuant to the FTA bench warrant.

| AD 99-028 relates to the January 13, 1998 | oudspeaker
announcenent “we just arrested Kareem d ass.”

| AD 99-023 relates to M. dass’s conplaint that
Captai n Ditchkofsky threatened to have M. d ass

investigated for his dealings with the PPA

CONCLUSI ONS OF LAW AND DI SCUSSI ON

Plaintiffs allege liability fromthe contacts with the
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Phi | adel phi a Police Departnent described above. According to
plaintiffs, defendants violated their constitutional rights and
are liable under 42 U S C. 8§ 1983, 1985(2) and 1986. In
addition, plaintiffs also allege false inprisonnent and fal se
arrest, and assault and battery. The Court will address each
cl ai m bel ow, identifying which events and whi ch defendants are

inplicated by each claimof liability.

A The Scope of the Rel ease

The scope of the rel ease signed pursuant to the
settlenment of ass | is a threshold issue. Def endants asserted
the release as an affirmati ve def ense and addressed the issue in

their proposed findings of fact and concl usions of |aw. ®°’

Def endants did not assert the general release as an affirmative
defense in their initial answer to plaintiffs’ conplaint. The
rel ease becane an issue in the case when the Court inquired as to
the applicability of the release during a hearing, which pronpted
defendants to address the issue. See Order of Jan. 15, 2004, n.1
(doc no. 80) (“The defendants’ argunment concerning the rel ease
signed by Kareem d ass has not been pled as an affirnative
defense, nor was it argued by the defendants in their notion for
partial summary judgnent. The only reference to the effect of
the rel ease was nmade by the Court at the hearing on the notion
for partial summary judgnent, and was not well taken by the
defendants. [Hr'g] Tr. at 37-38, [Dec. 3, 2003].7").

On February 12, 2004, defendants noved to anend the
answer to include the release as an affirmative defense (doc. no.
88). The Court granted the notion and extended di scovery to
allow the parties to discover information relating to the rel ease
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(doc. no.

notion for parti al
After hearing oral

Court deni
no. 123),
anbi guous.

93). Defendants filed an anended answer on February
23, 2004 (doc. no. 95). Thereafter, defendants filed a second

summary judgnent on the issue of the rel ease.
argunent fromthe parties on May 6, 2005,

t he

ed defendants’ partial sunmmary judgnment notion (doc.

determ ning that the | anguage of the rel ease was

The Court st ated:

Plaintiff Kareem d ass executed a general
rel ease on May 29, 1998. According to the
gener al rel ease, Plaintiff Kareem d ass
rem sed, released, and forever discharged
certain Defendants “for a claimarising from
an incident at Uber & Parrish Streets on July
10, 1995, as stated in plaintiffs’ claim” The
meani ng of this quoted provision is a source
of dispute. On the one hand, this provision
could nmean that the release applies only to
causes of action for which suit was brought in
Plaintiff’s first conplaint (i.e., the 1996
lawsuit). This reading would be anal ogous to
the release in Harrity v. Medical College of
Pennsyl vania Hospital, 653 A 2d 5, 10 (Pa.
Super. Ct. 1994), where the release identified
the lawsuit in question by name and civil
action nunber. On the other hand, if this
provision includes any «clains generally
flowng fromthe July 10, 1995 incident, then
it falls outside the purview of Harrity and
woul d cover any conduct by Defendants that
occurred before May 29, 1998. Thus, the scope
of t he provi si on has t wo reasonabl e
interpretations. As such, the Court finds the
provi sion to be ambi guous. Nor does the Court
detect the sufficient quantum of objective
extrinsic evidence fromwhich to ascertain the
intentions of the parties. Bohler-Uddehol m
Am ., Inc. v. Ellwod Goup, Inc., 247 F.3d 79,
93 (3d Cir. 2001).

Order of May 9, 2005, n.1 (doc. no. 123).
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The rel ease becane relevant in Gass Il. |n denying
def endants’ second notion for summary judgnent, the Court
determ ned that the rel ease was anbi guous because it was subject
to at least two different interpretations. First, the scope of
the release could apply only to causes of action for which suit
was brought in plaintiffs’ first conplaint, i.e. the actual
beati ng of Kareem and any injuries he sustained fromthat
beati ng, and nothing nore. Second, the release could apply to
any clains generally flowng fromthe July 10, 1995 i nci dent,
whi ch woul d cover any conduct by defendants that occurred before
May 29, 1998 -- an interpretation that would include several of
the incidents plaintiffs allege constitute harassnment in the

i nstant case, dass I1.

Plaintiffs argue that any consideration of the rel ease
by the Court would prejudice plaintiffs, who did not elicit
testinmony or present other evidence concerning the scope of the
rel ease at trial due to defendants’ failure to argue the rel ease
as an affirmative defense during trial. The Court addressed this
issue wth the parties during closing argunents, determ ning that
the dearth of evidence at trial as to the rel ease “my have to do
[with] whether or not it [the rel ease] applies,” but not whether
the Court as factfinder may consider the release. Trial Tr.
109: 5- 14, June 28, 2006. As to the latter, the Court noted that
the rel ease was pleaded as an affirmative defense and “was al ways
in the case.” Trial Tr. 108:15, June 28, 2006. Therefore,
plaintiffs are not prejudiced by the Court’s consideration of the
rel ease.
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Under Pennsylvania law, “[t]he effect of a release is
determ ned by the ordinary neaning of the |anguage contai ned

therein.” Butternore v. Aliquippa Hosp., 561 A 2d 733, 735 (Pa.

1989). “A release not procured by fraud, duress or nutual

m stake is binding between the parties.”®® Strickland v. Univ.

of Scranton, 100 A . 2d 979, 986 (Pa. 1997). The court noted that

*®The plaintiffs do not specifically argue that the rel ease was
execut ed under fraud or duress, but they do so indirectly by
noting that the plot to arrest Kareemduring the trial of dass |
was an attenpt to force plaintiffs to settle the case.
Plaintiffs’ argunment would include allegations that the rel ease
was procured by duress because Kareemwas arrested during trial,
the witnesses had refused to return to court, and the plaintiffs’
expert may not have been able to testify later were the trial
cont i nued.

Under Pennsylvania | aw, duress is “that degree of
restraint or danger, either actually inflicted or threatened and
i npendi ng, which is sufficient to overcone the mnd of a person
of ordinary firmess.” Carrier v. WIlliamPenn Broad. Co., 233
A.2d 519, 521 (Pa. 1967). Moreover, “in the absence of threats
or actual bodily harm there can be no duress where the
contracting party is free to consult with counsel.” Strickland
v. Univ. of Scranton, 700 A 2d 979, 986 (Pa. 1997) (citing
Carrier, 233 A 2d at 921). Here, M. dass and Kareem consul ted
wi th counsel regarding the settlenent and the rel ease. Although
certain pre-rel ease conduct was physically threatening, including
the February 10, 1998 incident in front of the Gass hone, it was
several nonths renoved fromthe execution of the rel ease.

Mor eover, the Court conducted an extensive colloquy of M. d ass

on the record in open court regarding the settlenent. In
addition, M. dass testified in Gass Il that he “had confidence
in. . . counsel” to adequately “express whatever positions [he]
woul d want to tell to the Court.” Trial Tr. 74:9-76:7, Jan. 19,

2006. Therefore, there is no evidence that the rel ease was
execut ed under duress.
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Harrity v. Medical College of Pennsylvania Hospital, 653 A 2d 5, 10

(Pa. Super. Ct. 1994), was instructive. In Harrity, the plaintiff
was injured during a fall in a hotel |obby. The plaintiff, after
receiving treatnment, later suffered nore injuries and filed a
nmedi cal mal practice suit against her treating physician. After
receiving several corrective surgeries, the plaintiff filed
anot her nedi cal nmal practice suit against her surgeon. 1d. at 6.
In all, the plaintiff filed three | awsuits.

The plaintiff in Harrity then settled her action
agai nst the hotel. Both the treating physician and the surgeon
argued that the rel ease executed in the action against the hotel
applied to the plaintiff’s clains against them First, the court
noted certain general contract principles. |If the | anguage of
the release is clear, the court need only exam ne the | anguage
itself to ascertain the parties’ intent. 1d. at 10. |If,
however, the | anguage of the rel ease is anbi guous, the court nmay
| ook to parol evidence to determne the parties’ intent. [d.
Second, the court identified certain factors to be consi dered
when ascertaining the parties’ intentions when the |anguage of
the rel ease i s anbi guous, such as “the surroundi ng circunstances,
the situation of the parties, the objects they apparently have in

view, and the nature of the subject-matter of the agreenent.”
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Id. at 10 (quoting Wenfield Homeowners Ass’n v. DeYoung, 600
A 2d 960, 963 (Pa. Super. C. 1991)). The Pennsylvani a Suprenme
Court has stated that “[i]f there is any doubt or anbiguity in
the contract, it nust be construed agai nst the defendant who is

the party who wote it.” Hone Builders of Mercer County, Inc. V.

Del | wod Corp., 108 A 2d 731, 732 (Pa. 1954) (citation omtted).

The rel evant | anguage of the release at issue in
Harrity stated that plaintiff “rel eased O aridge Hotel and any
ot her person or corporation fromall actions or clainms arising
out of an accident which occurred June 22, 1986 ‘and for which
suit was brought in the United States District Court for the
Eastern District of Pennsylvania at G vil Action No. 88-4913,

styled: Sarah T. Harrity vs. Caridge at Park Place, Inc.

'" 1d. at 13.% The Pennsylvani a Superior Court held that the

*The | anguage of the release in Harrity inits entirety is as
fol |l ows:

KNOW ALL MEN BY THESE PRESENTS that Sarah T.
Harrity, (hereinafter referred to as Rel easor)
for and in consideration of the sum of six
hundred dollars ($ 600.00) in hand paid does
hereby for herself and her admnistrators,
successors and assigns, renmse, release,
acquit and forever discharge C aridge Hotel
and Casi no, their hei rs, execut ors,
adm nistrators and assigns as well as their
i nsurance carriers, and/or any other person,
firms, corporations or entities (Rel easees) of
and fromall, and all manner of, actions and
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rel ease applied only to the plaintiff’s clains against the hotel
and not to her clains against the treating physician or the
surgeon. The court found that the |anguage nam ng the date of
the action and the nanme and civil action nunber of the case was
“extrenmely clear limting language.” 1d. at 11. The court also
consi dered other extrinsic evidence, which included: (1) a copy
of the conmplaint in the action against the hotel, which was
devoi d of any | anguage referring to the subsequent nedi cal

mal practice clains; (2) an affidavit of the | awer who negoti ated
the rel ease that the release “was intended to apply to the
‘Claridge [Hotel] case only,’”; and (3) the circunstances

surroundi ng the execution of the rel ease, such as the “nom nal

anount, [which was] commensurate with the limted liability of

causes of actions, sui ts, debt s, dues,
accounts, bonds, covenants, contracts,
agreenents, judgnments, clains and denmands
what soever in law or equity arising out of an
accident which occurred June 22, 1986 and for
which suit was brought in the United States
District Court for the Eastern District of
Pennsylvania at Cvil Action No. 88-4913,
styled: Sarah T. Harrity vs. Caridge at Park
Place, Inc., which against the rel eases, Sarah
Harrity ever had, now has, for, or by reason
of any cause, matter or thing whatsoever, from
the beginning of the world to the date of
t hese presents.

Id. at 10 (enphasis added).
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the Caridge Hotel.” 1d.

Here, the Court’s order denying defendants’ second
notion for summary judgnent instructed the parties that extrinsic
evi dence was needed to interpret the anbi guous | anguage of the
rel ease. The relevant | anguage of the release at issue is very
simlar to the release interpreted in Harrity. Here, the rel ease

| anguage referred to “a claimarising froman incident at Uber &

Parrish Streets on July 10, 1995, as stated in plaintiffs’

claim” Gen. Release, May 29, 1998 (enphasis in original).
However, unlike the attorney’ s affidavit before the court in
Harrity, M chael Resnick, the Cty Solicitor who drafted the
release in Gass | and who testified at trial in Gass II, did
not testify concerning the parties’ intentions regarding the
scope of the release. M. dass testified at trial that he

t hought Kareem was settling the case to “drop[] the |awsuit

[flor Kareem getting beaten by the police.” Trial Tr. 3:21-4:12,
Jan. 19, 2006. Plaintiffs cite deposition testinony of Kareem
wherein Kareem could not recall signing the release and did not
know what “release” neant. Pls.” Reply to Defs.’ Prop. Findings
at 15-16. There was no ot her evidence introduced by either party
at trial regarding the neaning of the rel ease.

Theref ore, because the anbiguity is to be construed
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agai nst the party who drafted the | anguage, Dellwod Corp., 108
A 2d at 732, and the City of Philadel phia is the party who
drafted it, the Court finds that the rel ease covers the actual
beati ng of Kareemon July 10, 1995 and any injuries he sustained
fromthat beating, and nothing nore. That conclusion is based
upon the plain | anguage of the release and the parties’ intent,
as gleaned fromthe dearth of evidence at trial. The rel ease
does not apply to any clains generally flowng fromthe July 10,
1995 incident. Thus the alleged harassnent of the d asses that
occurred before May 29, 1998 -- the date Kareem signed the

release -- is properly before the Court.

B. Section 1983 Liability

Plaintiffs allege that both the Cty of Phil adel phia
and the individual defendants are |iable under 42 U S.C. § 1983
for the alleged pattern of harassnment by Ninth District police
of ficers against the Aass famly. To prevail in a 8§ 1983
action, a plaintiff nust denonstrate that: “(1) the defendants
acted under color of law, and (2) their actions deprived [the
plaintiff] of rights secured by the constitution or federal

statutes.” Anderson v. Davila, 125 F. 3d 148, 159 (3d Cr. 1997).

As to the first elenent, defendants in this action are
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menbers of the Phil adel phia Police Departnment and exerci sed power
possessed by virtue of state |l aw and nmade possi bl e because their
conduct was cloaked with the authority of state law. Wst v.

Atkins, 487 U. S. 42, 49 (1988) (citing United States v. { assic,

313 U.S. 299, 326 (1941)). Therefore, it is undisputed that the
defendants in this action were acting “under color of state |aw”
As to the second el enent, the Court nust determ ne

whet her the defendants’ actions deprived plaintiffs of any
right(s) guaranteed by the Constitution. To that end, plaintiffs
have filed 8 1983 cl ains agai nst both the City of Philadel phia
and agai nst individual nenbers of the Phil adel phia Police
Department. The Court will address (1) nmunicipal liability and

(2) individual liability, respectively.

1. Muni ci pal Liability Under 8§ 1983

Plaintiffs argument for municipal liability is
threefold: (1) plaintiffs allege the police comm ssioner had
actual know edge of the conspiracy to interfere wwth the trial of
Gass | and to retaliate against the dass famly for filing
dass I, and was deliberately indifferent to that information
(2) plaintiffs allege the City had a policy of unlawfully

arresting citizens in the formof an “investigatory detention”;

84



and (3) plaintiffs allege the Gty had a policy of maintaining an
i nadequat e process for investigating citizens’ conplaints filed
agai nst police officers. Pls.” Prop. Findings § 2410 (doc. no.
202).

“I'n Monell v. Departnent of Social Services, 436 U.S.

658, 694 (1978), the Suprenme Court established that a
muni ci pality cannot be held |iable under 8§ 1983 for the
constitutional torts of its enployees by virtue of respondeat

superior.” MGeevy v. Stroup, 413 F.3d 359, 367 (3d Cr. 2005).

The Third G rcuit has sumrmarized nmunicipal liability under § 1983
as follows:

[A] nunicipality may only be liable for the
torts of its enployees in one of three ways:
First, the nunicipality will be liable if its
enpl oyee acted pur suant to a formal
governnent policy or a standard operating
procedure | ong accepted within the governnment
entity, Jett v. Dallas Independent School
District, 491 U S 701, 737, 105 L. Ed. 2d
598, 109 S C. 2702 (1989); second,
l[tability will attach when the individual has
policy making authority rendering his or her
behavior an act of official gover nment
policy, Penbaur v. Cty of Cdncinnati, 475
U S. 469, 480-81, 89 L. Ed. 2d 452, 106 S.
Ct. 1292 (1986); third, the nmunicipality wll
be liable if an official with authority has
ratified the unconstitutional actions of a
subordi nate, rendering such behavior official
for liability purposes, Gty of St. Louis v.
Praprotnik, 485 U S. 112, 127, 99 L. Ed. 2d
107, 108 S. Ct. 915 (1988).
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Here, plaintiffs allege the Cty is |liable under § 1983
pursuant to the first prong described above, i.e. the Gty of
Phi | adel phia had a policy or customthat led to the deprivation
of certain constitutional rights. A municipal policy is a
“statenent, ordinance, regulation, or decision officially adopted
and promul gated by [a | ocal governing body’'s] officers.” Sinmons

v. Gty of Philadelphia, 977 F.2d 1042, 1059 (3d G r. 1991)

(quoting Mnell, 346 U S. at 690). A nunicipal customconsists
of “such practices of state officials . . . [as are] so permanent
and well settled as to constitute a ‘customor usage’ with the
force of law.” 1d. (quoting Mnell, 346 U S. at 691). A custom
| acks the formal approval of a nunicipal policy, id., and “may be
establ i shed by evidence of know edge and acqui escence.” Beck v.

Cty of Pittsburgh, 89 F.3d 966, 971 (3d G r. 1996) (citing

Fletcher v. O Donnell, 867 F.2d 791, 793 (3d Gr. 1989)).

Moreover, “plaintiff[s] nust identify a munici pal
policy or customthat anmounts to deliberate indifference to the
rights of people with whomthe police cone into contact.”

Carswel |l v. Borough of Honestead, 381 F.3d 235, 244 (3d G

2004) (citing Gty of Canton v. Harris, 489 U S. 378, 388

(1989)). Deliberate indifference is the result of “*a deliberate
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choice to follow a course of action [that] is made from anong

various alternatives’ by city policymakers.” Gty of Canton, 489

U.S. at 389 (quoting Penbaur v. Cincinnati, 475 U. S. 469, 483-84

(1986) (plurality) (Brennan, J.)). “It is a particularly wlful
type of recklessness that is inherent in the deliberate
indifference standard.” Simons, 947 F.2d at 1060 n.13. That
indifference nust be attributed to “l awmakers or other officials
wth the authority to make nunicipal policy.” 1d. at 1059.

Whet her one has the authority to fornulate official municipal
policy is a matter of state law. [d. at 1061-62. The Third
Circuit has held that “neither [an unconstitutional rmunici pal
policy or custom could be established absent conscious

deci si onmaki ng or acqui escence in a | ongstandi ng custom or
practice on the part of a policymaker.” 1d. at 1064 (citing

Andrews v. City of Phil adel phia, 895 F.2d 1469, 1481 (3d Cr

1990)). Negligence on the part of state officials is not enough

to inmpute liability under 8 1983. See generally Daniels v.

WIllians, 474 U.S. 327 (1986).

Finally, the plaintiffs nust prove causation. The
Third Crcuit explained that “proof of the existence of a policy
or customalone is insufficient to maintain a 8 1983 action. The

plaintiff bears the burden of proving that the nunicipal practice
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was the proxi mate cause of the injuries suffered.” Beck, 89 F.3d

at 972 n.6 (citing Bielevicz v. Dubinon, 915 F. 2d 843, 850 (3d

Cr. 1990)). The court further expl ai ned:

[T]lo sustain a 8§ 1983 claim for nunicipal

lTability, t he plaintiff “must si mply

establish a municipal custom coupled wth
causation -- i.e., that policymkers were

aware of simlar wunlawful conduct in the

past, but failed to take precautions against

future violations, and that this failure, at

| east in part, led to their injury.”

ld. at 972 (quoting Bielevicz, 915 F.2d at 851).

Therefore, as to each of plaintiffs’ three allegations
as a basis of nunicipal liability, plaintiffs nust: identify the
constitutional right at issue, identify the policy or custom at
i ssue, identify the policymaker, denonstrate deliberate
i ndi fference or evidence of know edge and acqui escence by the
pol i cymaker and denonstrate causation. The Court w || address

each of plaintiffs’ argunments in support of municipal liability

bel ow.

a. Municipal liability fromthe police

conmi ssi oner

First, plaintiffs argue that the City of Phil adel phia
is liable pursuant to 8 1983 because the police comm ssioner had

knowl edge that Ninth District officers were harassing the d asses
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and failed to prevent that harassnment. The police conm ssioner’s
know edge, according to the plaintiffs, is rooted in three pieces
of evidence: (1) a letter M. dass sent to Captain Ditchkof sky,
conpl ai ni ng about police m sconduct by Ninth District officers,
wi th carbon copies to Police Comm ssioner John Tinoney and
others, Pls.” Prop. Findings Y 2422; (2) the Police Departnent’s
policy that an 1 AD conplaint was ultimately submtted to the
police conm ssioner for his review and signature, Pls.’ Prop.
Findings § 2424; and (3) the d asses’ conplaints against the
Ninth District officers that were nentioned at the nonthly
CompStat neetings, Pls.” Prop. Findings § 2449. Plaintiffs
all ege that these three avenues, all of which |lead to or involve
t he police comm ssioner, prove that the police comm ssioner had
know edge of the d asses’ nunerous conplaints and the pending
lawsuit, Gass |, and failed to take corrective action

Wthin the rubric of municipal liability outlined
above, the policy or customidentified by plaintiffs is the
comm ssioner’s failure to prevent future harassnment of the
A asses and interference with Gass | by Ninth District officers,
and the inadequacy of I AD investigations. Plaintiffs identify
t he policynmaker as Police Conm ssioner John Tinoney, who was the

police conm ssioner during the relevant tinme period.
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Comm ssi oner Tinoney, according to plaintiffs, was deliberately
indifferent to the 3 asses’ pleas for help by allegedly failing
to act upon notice of their conplaints.®

As an initial matter, the police conm ssioner, as the
hi ghest official within the Philadel phia Police Departnent, is a
pol i cymaker for purposes of municipal liability under 8§ 1983.

See, e.qg., Andrews v. City of Philadel phia, 895 F.2d 1469, 1481

(3d Cir. 1990) (finding that the police comm ssioner of the
Phi | adel phi a Police Departnment was a policymaker because he
promul gated a training manual and regul ations and “retai ned the
authority to nmeasure” the conduct of the officers at issue).
Liability wll attach only if the police comm ssioner acted
either with deliberate indifference or had know edge of and
acqui esced to an unconstitutional policy or custom The Court
will exam ne the three pieces of evidence proffered by
plaintiffs.

First, M. dass’s April 3, 1998 letter to Captain
Di t chkof sky did not provide notice to the police comm ssioner.
There was no evidence to show the conm ssioner received nmuch | ess

read the letter, which was addressed to Captain D tchkof sky and

%9Commi ssi oner Tinoney was not a witness and did not testify at
trial in dass Il
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only carbon copied to the comm ssioner. Therefore, the April 3,
1998 letter is not a nmeans by which plaintiffs can show the
commi ssi oner had actual or inmputed know edge of the d asses’
conpl ai nts.

Second, it is true that the chain of comrand through
whi ch conpl aints are processed for review may be relied upon to
denonstrate the police conm ssioner’s know edge. Beck, 89 F.3d
at 973. However, there nust still be sone evidence of deliberate
i ndi fference or acqui escence on the part of the police

comm ssioner. See Simobns, 947 F.2d at 1064. Plaintiffs' have

shown none.

Third, it is also true that the police conm ssioner’s
presence at the ConpStat neetings likewise is insufficient to
denonstrate that he had know edge of the d asses’ conplaints.

Deputy Comm ssioner Norris testified that the purpose of the

ConpStat neetings was to address, inter alia, the crine rate in
each district and neasures to affect that crine rate, police
aut onobi |l e accidents, conpl aints against police officers and
overtime budgets. Trial Tr. 24:2-6, Feb. 1, 2006. There was,
however, conflicting testinony regarding the extent, if any, to
whi ch the G asses’ conpl ai nts agai nst police were di scussed by

name at the nonthly ConpStat neetings. Again, plaintiffs failed
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to present any evidence of deliberate indifference or
acqui escence by the police comm ssioner, even if he did have
know edge regardi ng the G asses’ conpl aints.

I n essence, both the second and third prongs of
plaintiffs argunent question the sufficiency and |egitimcy of
the process enployed by the Phil adel phia Police Departnment to
investigate citizens’ conplaints against police officers. The
Third Grcuit has held that the existence of a review process
alone is insufficient to prevent a finding of nunicipal

l[iability. Beck v. Gty of Pittsburgh, 89 F.3d 966, 974 (3d Cir.

1996) (“We reject the district court’s suggestion that nere
Department procedures to receive and investigate conplaints
shield the City fromliability.”). Rather, the process for
reviewing citizens’ conplaints against police officers nust be
“real.” That is, “It nmust have sone teeth. It nust answer to
the citizen by providing at |east a rudinmentary chance of redress
when injustice is done. The nere fact of investigation for the
sake of investigation does not fulfill a city’'s obligations to
its citizens.” [1d. (citing the appellant’s brief).

In Beck, 89 F.3d at 973, the Third Grcuit held that
the chief of police had know edge of the conplaints filed agai nst

one officer over a period of five years by virtue of the chain of
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command. There, several citizens had filed excessive force
clains against the officer at issue in a relatively short period
of time. The court determ ned that whether the systemin place
for handling citizens’ conplaints was deficient was an issue for
jury consideration.

The plaintiff in Beck presented evidence that the
review process itself was flawed. An enployee of the Ofice of
Prof essi onal Standards (“OPS’) -- the division that investigated
conpl aints against officers -- testified as to the inadequacy of
the review process. The court determ ned that a reasonable jury
coul d conclude that the OPS review policy “was inadequate to
protect civilians frompolice m suse of force.” |[d. at 974.

That i nadequate policy included the absence of formal procedures
to track conplaints against individual officers and a procedure
to give special consideration to police officers’ statenments over
the conplainants’ statenents. Finally, there was an end of year
report, circulated within OPS, that acknow edged a problemw th
excessive force conplaints and an i nadequacy of the procedures to
handl e such conplaints. [d. at 974-75. The Third Crcuit,
however, did not conclude whether the evidence supported a
finding of liability, but left that issue for the trier of fact.

Id. at 976.
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The evi dence before the Court, unlike the evidence in
Beck, shows that the Phil adel phia Police Departnent’s review
policy for citizens conplaints “has teeth.” Here, |AD was a
separate division fromthe individual districts and reported
t hrough a separate chain of conmand. | AD determ ned whet her each
citizen's conplaint would be investigated by 1 AD or by the
district captains. The systemfor investigating citizens’
conpl aints, whether by I AD or the district captains, provided for
t he appoi ntnent of a superior officer who was expressly charged
w th conducting interviews.

Deputy Commi ssioner Norris testified that the verbal
abuse and | ack of service conplaints assigned to the district
captains for investigation followed essentially the sane process
as those investigation by AD. In both instances, a captain
woul d del egate the task of conducting the investigation, such as
interview ng the conplainant and witnesses, to a |lieutenant. The
captain was still responsible for signing off on the
i nvestigation. The investigation report was then submtted
t hrough t he chai n-of - conmand, where an inspector woul d sign off
on the investigation report and send it up to the deputy
commi ssioner of IAD and then to the police conm ssioner. |If

there were any questions or deficiencies in the investigation at
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any stage in the review process, it would be sent back for
corrections. The corrections could be in the formof an oral
report or a change in the investigation report. Trail Tr. 121-
124, Feb. 15, 2006, vol. I.

The system was commensurate with the “best practices”
enpl oyed by other police departnents of simlar size. Trial Tr.
14: 13, Feb. 15, 2006, vol. |I. Mreover, unlike the plaintiff in
Beck who presented “considerably nore than Beck’s conplaints from
whi ch a reasonable jury could have found that the City procedures
were inadequate,” id. at 974, plaintiffs here did not present any
evi dence that the I AD i nvestigation process was flawed ot her than
M. dass’s own allegations.® Nor was there any testinony,
expert or otherw se, which contradicted Deputy Conm ssioner
Norris’s testinony as to the adequacy of the Police Departnent’s
i nvestigation process.

Therefore, the Court finds that the Police Departnent’s
process for reviewing citizens conplaints is “real.” 1d. Even
t hough the police comm ssioner may be deened to have had

knowl edge of the d asses’ conplaints, the City is not |iable

®In fact, to the extent that the investigations were inconplete,
it was largely due to M. G ass and Kareenmis own failure to
cooperate during the course of the investigation.
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because there was no deliberate indifference or acqui escence on

the part of the police comm ssioner.

b. Municipal liability fromthe policy or custom

of “investigatory detentions”®

Plaintiffs also allege the Gty is |liable for pronoting
a policy or customof “investigatory detentions.” Here,
according to plaintiffs, the constitutional right at issue is the
Fourth Amendnent right to be freed from unreasonabl e sei zures.
The customidentified is the detention of citizens for
i nvestigation where probable cause to arrest is |acking. The
customis equivalent to the proverbial “taking the suspect
downtown [for a talk.]”

Plaintiffs cite the testinmony of Inspector Tiano that
i nvestigatory detentions were regularly done as a matter of
police practice. Pls.” Prop. Findings Y 2456. According to
plaintiffs, the Cty' s customof enploying investigatory
detentions caused a | oss of freedomduring the tinme in which M.

d ass and Kareem were detained at the Ninth District for

“plaintiffs used the phrase “investigative detention” and
“investigatory detention” interchangeably at trial and in their
proposed findings of fact and conclusions of law. The Court wl|
use the phrase “investigatory detention,” which is conmensurate
with the Suprenme Court jurisprudence on the issue.
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i nvestigative purposes on February 10, 1998 and when Kareem was
det ai ned on August 31, 1998.

Plaintiffs’ claimhas nerit. 1In 1979, the Suprene
Court settled “the question of the legality of custodial
guestioning on |less than probable cause for a full-fl edged

arrest.” Dunaway v. New York, 442 U.S. 200, 202 (1979). 1In

Dunaway, a detective received a “lead” froman informant that the
plaintiff was involved in a attenpted robbery in which a
proprietor of a pizza shop was killed. [d. at 202-03. The |ead
was an inmate who inplicated the plaintiff, but who did not
supply “enough information to get a warrant.” [d. at 203. The
detective then ordered other detectives to “pick up” the
plaintiff and “bring himin.” [1d. The plaintiff, who was not
technically under arrest but was also not free to | eave, was then
driven to police headquarters in a police car and put in an
i nterrogation room where he was questioned regardi ng the murder
and incrimnated hinself. 1d.

The Court in Dunaway determ ned that the police had
“violated the Fourth and Fourteenth Anendments when, wi thout
probabl e cause to arrest, they took petitioner into custody,
transported himto the police station, and detained himthere for

interrogation.” 1d. at 206-07. Wen the plaintiff was taken,
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involuntarily, to the police station, he was “seized” in the
Fourt h Amendnent sense. |1d. at 207. Fourth Amendnent seizures
nmust be supported by probabl e cause, and the detective in Dunaway
admtted he did not have probable cause to arrest the plaintiff.
Id. at 212. The Court, citing an earlier decision, reiterated
that “[n]Jothing is nore clear than that the Fourth Amendment was
meant to prevent whol esal e i ntrusions upon the personal security
of our citizenry, whether these intrusions be terned ‘arrests’ or
‘investigatory detentions.’” |d. at 214-15 (quoting Davis V.

M ssissippi, 394 U S. 721, 726-27 (1969)).°

The Suprene Court reaffirnmed Dunaway in Hayes v.
Florida, 470 U. S. 811 (1985). |In Hayes, the plaintiff was

suspected in a series of burglary-rapes in a neighborhood. The

I n Davis, an 86-year-old white woman was raped in her hone.

She described her assailant as a young black nmale. No other

evi dence concerning the assailant’s identity was obtai ned ot her
than sonme fingerprints left on the victims windowsill. For a
peri od of about 10 days, officers brought at |east 24 young bl ack
men to the police station for investigation without a warrant or
probabl e cause for arrest. Plaintiff was one of the young nen
taken, involuntarily, to the police station to be fingerprinted.
Plaintiff was released and | ater taken back to the police station
and fingerprinted a second tinme, after which his fingerprints
were said to match that of the assailant. The Court determ ned
that the detention during which the fingerprints were obtai ned
was an unreasonabl e seizure in violation of the Fourth Amendnent.
The Court rejected the state’s argunents that a detention at the
i nvestigatory stage did not require probable cause as a

m sconception of “the purposes of the Fourth Amendnent.” Davis,
394 U. S. at 726.
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police interviewed the plaintiff in a pool of 30 to 40 other nen
who fit the assailant’s general description. 1d. at 812. The
plaintiff becane the principal suspect, and when he expressed
reluctance to go to the police station for fingerprinting, the
officers threatened to arrest him |d. The plaintiff went to
the police station, was fingerprinted, and when his fingerprints
mat ched those left at the scene of the crine, he was placed under
arrest. 1d. at 813. Again relying on Davis, the Court stated
that “our view continues to be that the line is crossed when the
police, w thout probable cause or a warrant, forcibly renove a
person fromhis hone or other place in which he is entitled to be
and transport himto the police station, where he is detained,

al t hough briefly, for investigative purposes.” 1d. at 816.

The Third Crcuit in Leveto v. Lapina, 258 F.3d 156,

169 (3d Cir. 2001), applied the Suprenme Court’s reasoning in
Dunaway and focused on such factors as the length of the
detention, whether the plaintiff was restricted from

communi cating with others, whether the plaintiff was interrogated
and the inconvenience and the indignity of a forced ride with
authorities. It also noted that a seizure is nore intrusive, and

thus nore likely to rise to the level of an arrest, if it
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“invol ves noving the suspect to another locale.” 1d. (quoting

M chigan v. Summers, 452 U. S. 692, 700 n.12 (1981)).°%

Two of the Gass famly's contacts with the police are
i nplicated here: one, the February 10, 1998 vehicle stop
i nvol ving the black Acura; and two, the August 31, 1998 arrest of
Kar eem upon suspicion that he was driving a stolen car. Pursuant
to the February 10, 1998 stop, M. d ass and Kareem were
handcuffed and transported involuntarily to the NNnth District in
a police car, they were not free to | eave and officers | acked

probabl e cause for an arrest. Inspector Tiano testified that it

®Under Pennsylvania |aw, the same standard is applied. See
Commonweal th v. Lovette, 450 A 2d 975, 980 (Pa. 1982) (holding
that a transportation of suspects fromplace of initial

i nvestigatory stop w thout exigent circunstances to support that
action is an arrest requiring show ng of probable cause). It
shoul d be noted, however, that merely placing a suspect in a
police vehicle and transporting that suspect a brief distance
does not necessarily trigger the protections afforded in a
traditional arrest. For exanple, in Commonwealth v. Revere, 888
A. 2d 694, 696 (Pa. 2005), the Pennsylvania Suprene Court held

t hat “where exigent circunstances exist, a brief detention and
transportation in a police vehicle does not constitute an arrest
whi ch nust be supported by probable cause.” There, the police
of ficers placed two suspects in the back of an unmarked patrol
car without handcuffs and transported them a few bl ocks in order
to help a fellow officer whomthey believed to be in peril. [d.
at 697. Imediately thereafter, the officers rel eased the
suspects fromthe patrol car and resunmed the investigatory
detention. 1d. The court in Revere, however, was careful to

di stingui sh the exigent circunstances presented by the facts of
Revere fromthe facts in Dunaway, noting that officers in Revere
transported the suspects only briefly and out of a concern for
safety, and not to acconmobdate a station house interrogation.
Id. at 708 n. 16.
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was the custom of the Phil adel phia Police Departnent to bring
suspects to the police station for investigation w thout probable
cause to arrest. Inspector Tiano testified as foll ows:

Q .. . |If the police officer hinself
bel i eves that he does not have probabl e cause
to arrest a citizen, did the practices,
policies and procedures of the Phil adel phia
Police Departnment as they existed back in
February of 1998 permt a police officer to
take such an individual against his will into
custody and bring that person back to
district headquarters, where there was a
desire to investigate that individual, but as
| said, not probable cause to cause his
arrest?

A | believe probably yes.
Q kay. And that’s a practice, policy and

procedure which had been going on for many
years prior to February of 1998, is that

correct?
A Yes.
* % %
Q Well, at the tine that these people were

brought in involuntarily for investigation,
there was no probable cause to arrest them at
that point intime, is that correct?

A Yes.

Q Yet it would be the policy and practice
of the Police Departnent because of their
interest in the person to take that person
into custody and bring them into the police
station for questioning, correct?

A Yes, sir.
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Trial Tr. 122:18-123:6, 124:4-12, Feb. 1, 2006.

| nspector Tiano’s testinony describes a custom of
bri ngi ng suspects to the police station for questioning wthout
probabl e cause to arrest, which is in clear contravention of the
mandate set forth by the Suprene Court as early as 1979:
i nvestigatory detentions w thout probable cause to arrest violate
an individual’s Fourth Amendnent right to be free from
unr easonabl e sei zures. Therefore, pursuant to Dunaway and Hayes,
the Gty of Philadel phia violated M. G ass and Kareenis Fourth
Amendnent rights on February 10, 1998 when they were brought
involuntarily to the police station in the back of a police car,
handcuffed and placed in a cell for 2 to 3 hours for
i nvestigative purposes, w thout probable cause to arrest.

In addition, the City of Phil adel phia violated Kareenis
Fourth Amendnent rights on August 31, 1998 when he was brought to
the police station and placed in a cell to investigate whether he

was driving a stolen car w thout probable cause to arrest.® The

®f ficer Canpbell could not recall at trial whether he handcuffed
Kareem on August 31, 1998. Nor could he recall whether he was
the officer who actually transported Kareem back to the Ninth
District Police Station, but he testified at deposition that he
transported Kareem O ficer Canpbell did recall, however, that
Kareem was placed in a cell roomand held there until M. Mll oy
confirnmed that the car was not stolen. Trial Tr. 60:12-18,

66: 17- 23, Feb. 23, 2006.
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City is liable under § 1983 for enploying an unconstituti onal
custom of investigatory detentions that caused injury to
plaintiffs M. G ass and Kareem

According to plaintiffs, the injury caused by the
City’ s unconstitutional customis not only the |oss of freedom
during the investigatory detentions, but also interference with
the dass | trial. Pls.” Prop. Findings Y1 2463-64. Plaintiffs
argue that the February 10, 1998 stop and detention of M. d ass
and Kareem was neant to intimdate potential w tnesses from
testifying in Gass |I. The Court disagrees.

There is no evidence that the February 10, 1998 stop
and detention caused any witness to refrain fromtestifying at
trial. Plaintiffs point to the testinony of Joseph Russell in
dass Il in support of their claim However, M. Russell -- the
only eyewitness to both the alleged beating of Kareemin July
1995 and to the February 10, 1998 stop in front of the d asses’
house -- appeared at the federal courthouse in May of 1998
prepared to testify on behalf of the plaintiffs.® Therefore,
the plaintiffs have failed to prove the Gty s custom of

i nvestigatory detentions caused any interference with the trial

®Al t hough M. Russell testified that he left the courthouse
during the trial in Gass |, it was the result of being told
Kareem was going to be arrested during trial. M. Russell did
not | eave as a result of the February 10, 1998 incident.
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is Aass | and that alleged interference cannot serve as a basis

for damages attributable to the City’'s unconstitutional custom

C. Municipal liability for the inadequate

i nvestigation of citizens' conplaints

Finally, plaintiffs allege the City is |iable because
it enpl oyed an unconstitutional policy that resulted in the
i nadequate investigation of citizens’ conplaints. Plaintiffs’
argunents focus on the I AD policy of sending “m nor” verbal abuse
and | ack of service conplaints back to the district captains for
i nvestigation.® According to plaintiffs, “the actual policy and
custom of | AD was to send nore serious conplaints back to the
District as a nmeans of having those conplaints treated | ess

seriously than the allegations warranted.” Pls.’ Prop. Findings

5The 1 AD policy at issue is contained in Police Directive 127,
whi ch states:

The i nvestigative responsibility and
accountability for the handling of selected
verbal abuse and |ack of service conplaints
will lie with the pertinent district/unit
commandi ng officer, wupon approval of the
Commandi ng O ficer, |AD. Responsibility for
an investigation assigned to a district/unit
commandi ng officer will not be delegated to
subor di nat e personnel .

Pls.” Ex. 52A (Phil adel phia Police Dept., Directive 127 (1)(D)
Conpl ai nts Against Police (Sept. 28, 1994)).
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2502. In so doing, according to plaintiffs, the “policy resulted
in a lessening of the effectiveness and i ndependence of

investigation of Citizen's Conplaints.” Pls.” Prop. Findings {
2503.

Plaintiffs rely on Beck v. Pittsburgh, 89 F.3d 966 (3d

Cir. 1996), described above. There, the Third Grcuit did not
reach its own conclusion as to the propriety or inadequacy of the
police policy, but rather determ ned that the evidence presented
by the plaintiff was enough for a reasonable jury to find
know edge and acqui escence on the part of the police chief.
Again, the plaintiff in Beck presented evidence -- outside of the
plaintiff’s own testinony -- as to the inadequacy of the policy
at issue. Two key pieces of evidence were the testinony of the
assistant chief of OPS (a civilian) that the policy at issue was
deficient with regard to excessive force clains, and OPS s
i nternal end-of-year report which recogni zed that excessive force
was a problem

Beck is distinguishable. Here, unlike in Beck, there
is no evidence that IAD s policy of sending verbal abuse and |ack
of service conplaints to the district captains for investigation
was i nadequate. As described above, the policy was instituted

based on an exam nation of the “best practices” enployed by other
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conpar abl e police departnents throughout the country. Trial Tr.
14: 13, Feb. 15, 2006, vol. I. Plaintiffs did not offer any
expert testinobny as evidence to the contrary.® Mboreover, the
policy of sending mnor conplaints back to the districts for
investigation is consistent with the well-settled principle of a
chai n- of -command structure, ®® where, as Deputy Conmi ssi oner
Norris testified, supervisors “are supposed to train, counsel and
discipline their owm officers.” Trial Tr. 33:2-5, Feb. 15, 2006,
vol . 1.

Plaintiffs have failed to show that the Gty of
Phi | adel phia Police Departnent’s policy of sending verbal abuse

and |l ack of service conplaints to the district captains for

®The court in Beck determined that expert testinony was not
necessary because an enpl oyee of OPS testified that its system of
review was deficient. 1In addition, the enployee produced an
internal report outlining certain deficiencies in the

i nvestigative systemthat needed to be corrected. Here, there
was no such evidence fromany enpl oyee of | AD or the Police
Department, therefore expert testinony regarding the adequacy of
| AD policies and procedures was needed. Beck, 89 F.3d at 968-69.

®Plaintiffs argued at trial that it was a conflict of interest
for supervisors to investigate citizens’ conplaints agai nst

of ficers under their command. There was no evi dence to support
this statenent, which is contrary to the chain-of-conmand
organi zati onal structure universally enployed by the mlitary,
police departnents and the private sector
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investigation warrants liability pursuant to § 1983.7°
Therefore, the Gty is not liable under §8 1983 for inadequately

investigating citizens’ conplaints.

2. Liability of the individual officers under 8§ 1983

In addition to the allegations of municipal liability,
plaintiffs allege the Ninth District officers named as i ndividual
defendants are |liable under 8§ 1983 for violating several of their
constitutional rights. Specifically, plaintiffs allege the
officers: (1) engaged in a civil conspiracy to interfere wwth the
trial of dass |I; (2) engaged in abuse of process by attenpting
to serve an arrest warrant in order to interfere with the trial
of dass I; and (3) enployed excessive force, engaged in a
warrant| ess search and arrested M. d ass and Kareem w t hout
probabl e cause during the February 10, 1998 stop and arrested

Kareem wi t hout probabl e cause on August 31, 1998. |In addition,

“I'n fact, one of plaintiffs’ conplaints against the police was
sustained as the result of an | AD investigation. Moreover, M.
d ass repeatedly requested that | AD i nvestigate his conplaints
rat her than Captain Ditchkofsky of the Ninth District. However,
even when | AD was conducting the investigation, M. dass failed
to cooperate with the investigating officer and sone of his
conplaints were dismssed for |ack of cooperation. Finally, |IAD
investigated M. d ass’s conplaints of harassnment by Ninth
District officers, which included a detail ed summary of several
conplaints M. Gdass had filed at the time in question
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plaintiffs allege (4) supervisory liability under § 1983 as to
Sergeant Crai ghead, Lieutenant Lanpe, Captain D tchkofsky and

| nspector Tiano for failure to prevent or address the conduct of
their subordinates. The Court will address each alleged
constitutional violation that plaintiffs assert as a basis for

individual liability pursuant to § 1983.7

a. Abuse of process

Plaintiffs allege that Detective Brennan and Li eutenant
Lanpe engaged in an abuse of process during the dass | trial
when a warrant was issued for Kareemi s arrest in the Bohannon
case.

“A section 1983 claimfor abuse of process |lies where
prosecution is initiated legitimately and thereafter is used for

a purpose other than that intended by law.” Rose v. Bartle, 871

F.2d 331, 350 (3d Cir. 1989); see also Tarlecki v. Mercy

Fitzgerald Hosp., 2002 U.S. Dist. LEXIS 12937, at *14 (E. D. Pa.

July 15, 2002) (Robreno, J.). A claimfor abuse of process

“Qualified inmmunity is an affirmative defense. Although

def endants belatedly injected qualified immunity into their
proposed findings of facts and conclusions of |aw submtted after
the trial, it was not pleaded as an affirmative defense in their
answer to plaintiffs’ conplaint. Accordingly, not having argued
it for nearly 10 years, the defense is waived. Am Answer (doc.
no. 95).
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exi sts when process is used to affect “an extortionate demand, or
to cause the surrender of a legal right, or is used in any other
way not so intended by proper use of the process.” 1d. at *14

(quoting Bristow v. C evenger, 80 F. Supp. 2d 421, 431 (E. D. Pa.

2000)) .

In Jennings v. Shuman, 567 F.2d 1213 (3d Cr. 1977),

the Third Circuit discussed the tort of abuse of process. There,
the plaintiff was the target of a grand jury investigation

spear headed by the defendant, who was an appoi nted assi st ant
speci al prosecutor. The defendant devised a schene, in
conjunction with the district attorney and a police officer, to
charge the plaintiff with solicitation to commt burglary. Then,
during the grand jury investigation, the defendant attenpted to
extort $150,000 fromthe plaintiff to “take care of” the
plaintiff at the grand jury proceedings. |d. at 1216. The Third
Crcuit opined: “[i]f the defendant has process issued based on
the truthful statement that the plaintiff solicited burglary and
then uses the threat of prosecution for purposes of extortion,

this is malicious abuse [of process].”’ |d. at 1219. The Third

?I't is inportant to note the procedural posture of Jennings.
The Third Circuit’s opinion reversed the district court’s grant
of the defendants’ notion to dismss. The Third Crcuit

di stingui shed between malicious use of process and mali ci ous
abuse of process, which were subject to different statutes of
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Circuit in Jennings stated that “the use to which process is put
can either be legitimate or illegitimate, and, if illegitimte,
there is malicious abuse.” 1d. at 12109.

Here, plaintiffs allege that Detective Brennan and
Li eut enant Lanpe abused process by using the arrest warrant in
t he Bohannon case to interfere wwth the trial in Gass |I. In
support of their clains, plaintiffs highlight the fact that
Detective Brennan held the warrant from April 26, 1998, when the
ADA approved the affidavit, until late on May 6, 1998, when the
bai | conmm ssioner signed the warrant.’”® Rather than having the
bai | conm ssioner approve the warrant before the trial began or
waiting until the trial was over, Detective Brennan obtained the
warrant during the trial after receiving a phone call from an
unidentified officer informng Detective Brennan that Kareem was

in federal court. These factors, according to plaintiffs,

[imtation. 1In so doing, the court had to determ ne whether the
facts as alleged included a claimfor both malicious use and
abuse of process, the forner being barred by the statute of
[imtations. Therefore, the court did not determ ne whether
there was actually an abuse of process, but rather only whether
the plaintiff alleged facts sufficient to survive a notion to

di smi ss.

There was confusing testinony as to whether a detective has the
authority to arrest when the ADA approves the affidavit of
probabl e cause, but before the actual warrant is sworn and signed
by an issuing authority, such as the bail comm ssioner or a

j udge.
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denonstrate that Detective Brennan used the warrant to interfere
with the trial.

First, as discussed above, there is insufficient
evi dence to denonstrate that Lieutenant Lanpe was the officer who
call ed Detective Brennan or that Lieutenant Lanpe even played a
role in obtaining the arrest warrant in the Bohannon case. That
plaintiffs surm se that the phone call to Detective Brennan nust
have been nmade by Lieutenant Lanpe does not make it so.
Therefore, Lieutenant Lanpe is not |iable for abuse of process.

Second, plaintiffs’ theory for liability requires the
Court to assunme as a fact that Detective Brennan was the unknown
detective who tel ephoned Ms. Smth on May 6, 1998 and
preci pitated her announcenent to the Court that a detective was
“on his way” to arrest Kareem Again, that plaintiffs specul ate
that the call to Ms. Smith during trial nust have been made by
Det ective Brennan does not neke it so.

Third, Detective Brennan never served the warrant,
which is the process that fornms the basis of the claim nor have
plaintiffs denonstrated that the trial was interrupted by any
action of Detective Brennan.

Based on the facts before the Court, plaintiffs fal

short of proving that Detective Brennan engaged in an abuse of
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process. Cbtaining the warrant on the night of May 6, 1998 did
not interfere with the trial. Therefore, Detective Brennan is

not |liable for abuse of process in violation of § 1983.

b. Excessive force, warrantl ess search and

arrest wi thout probabl e cause

Plaintiffs also allege that defendants violated their
Fourth Amendnent rights by using excessive force, engaging in a
warrantl ess search and arresting M. d ass and Kareem w t hout
probabl e cause. These all egations are based upon the February
10, 1998 incident in front of the G ass hone. Plaintiffs also
all ege a |l ack of probable cause for the August 31, 1998 arrest of
Kareem Primarily, plaintiffs’ allegations inplicate Oficers
Val es and Rockeynore in the February 10, 1998 incident. However,
plaintiffs also allege liability on the part of Oficers Marcus
and McKenny and Lieutenant Lanpe, who allegedly were al so present
at the February 10, 1998 stop based upon the conspiracy claim
As di scussed below, plaintiffs have failed to prove the existence
of a conspiracy. Therefore the Court will address the instant
cl ai ms, including excessive force, warrantl ess search and arrest
wi t hout probabl e cause as to Oficers Vales and Rockeynore. In

addition, the Court will consider the conduct of Oficers Gl
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and Canpbell for the August 31, 1998 arrest of Kareemwth

plaintiffs’ allegations of arrest w thout probabl e cause.

i Excessi ve force
Specifically, plaintiffs argue that Oficers Val es and
Rockeynore enpl oyed excessive force when they all egedly pl aced
their guns to M. d ass and Kareem s heads and used obscene
| anguage during the February 10, 1998 st op.
A claimof excessive force is analyzed under the Fourth

Amendnent obj ective reasonabl eness standard. G ahamyv. Connor,

490 U. S. 386, 388 (1989). To determ ne whether a seizure during
an arrest or investigatory stop is reasonable, the Court nust
assess the facts and circunstances of the particul ar case,
including “the severity of the crine at issue, whether the
suspect poses an inmmediate threat to the safety of the officers
or others, and whether he is actively resisting arrest or
attenpting to evade arrest by flight.” 1d. at 396. Therefore,
“the question is whether the officers’ actions are ‘objectively
reasonable’ in light of the facts and the circunstances
confronting them wthout regard to their underlying intent or
notivation.” [d. at 397. In applying the objective

reasonabl eness standard, “not every push or shove, even if it may
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| at er seem unnecessary in the peace of a judge's chanbers,” is
unr easonabl e under the Fourth Amendnment. |d. at 396.

In Sharrar v. Felsing, 128 F.3d 810, 821 (3d Cir

1997), the Third Crcuit found that officers who shouted
obscenities at suspects and pointed their weapons at the suspects
di d not use excessive force. There, a woman called 911 to report
t hat her estranged husband had struck her in the head with a gun
while two of his friends held her domn. Oficers arrived at the
woman’ s apartnent, saw her injuries and sent her to the hospital.
Oficers then went to the husband s residence and confirned with
a nei ghbor that he was hone, and the police assenbl ed the SWAT
team froma makeshi ft command post nearby. |1d. at 815-16.

O ficers ordered the nen out of the house; the nen conplied and
were told to lie face down in the dirt. At that tinme, the

of ficers had guns pointed at their heads, id. at 816, and
threatened that if the nmen noved, the officers “would bl ow
[their] . . . fucking heads off.” |d. at 821.

As the Third Crcuit explained, “it is incontestable
that the display of force used to apprehend the four nmen for an
al | eged donestic assault, albeit wth a gun, appears extrene.”
Id. at 821. The court went on: “It does not follow however,

that the extrene nethods used in effecting the four arrests, such
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as requiring plaintiffs tolie face down in the dirt with guns to
their heads and vulgar threats, were constitutionally excessive,
even through they caused plaintiffs’ disconfort and humliation.”
Id. The Third Circuit focused on Gahanis totality of the
ci rcunst ances requirenent to uphold the district court’s grant of
summary judgnent in favor of the defendant police officers. 1d.
at 822.

The specific facts and circunstances of the February
10, 1998 stop at issue are as follows. O ficer Vales had heard a
call over police radio two nights prior about a black Acura that
was fleeing an officer in the adjacent Sixth District. That
night, Oficer Vales had prepared to engage in the pursuit as
back-up before it was stopped. Two nights later, February 10,
1998, O ficer Vales recognized a black Acura matching the
description that he had heard over the radio and fromthe
vehicle’'s tag. Oficer Vales immediately called in the tag over
the police radio, and the tag on the black Acura cane back as
bel onging to a Fiat nodel car. Although Oficers Vales and
Rockeynore did not observe the occupants of the black Acura
engaging in any illegal activity, they believed it was the sane

car that had fled from O ficer Auman two nights prior and police
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radio confirmed that the car’s tags were not valid. The officers
conducted the stop arnmed with this information.

First, Oficers Vales and Rockeynore’ s conduct was
consistent with G aham One, the severity of the crinme at issue
was unknown, and assumed to be felonious. Two, the suspects were
assunmed to pose an imedi ate threat to the safety of the officers
or others until they were patted down for weapons and handcuff ed.
Three, although M. d ass and Kareem were not actively resisting
arrest or attenpting to evade arrest by flight, they ignored the
officers initial attenpt to stop the vehicle. Therefore, the
of ficers did not use excessive force in effectuating the car stop
on February 10, 1998.74

Second, the officers acted reasonably under the
ci rcunst ances, which are simlar to Sharrar.’” Here, as in
Sharrar, Oficers Val es and Rockeynore did not know whet her M.

G ass and Kareem were arnmed or whether they posed a threat to the

officers’ safety. Although M. dass and Kareemwere admttedly

“This does not include a determ nation as to the detention and
transportation of M. d ass and Kareem once ownership of the
vehi cle was confirmed. That conduct is the subject of
plaintiffs’ later allegation of arrest w thout probable cause.

“That Sharrar involved a lawful arrest and the circunstances at
i ssue involve a Terry stop does not affect the analysis. Both
are governed by the Fourth Amendnent objective reasonabl eness
st andar d.
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not engaged in any illegal activity at the tinme of the stop, the
officers testified that they “had no idea what these guys had
done” because of the alleged flight frompolice two nights prior.
Trial Tr. 194:1-2, Feb. 2, 2006. Simlar to Sharrar, the

ci rcunst ances, en toto, do not suggest excessive force in

viol ation of the Constitution, although the actions may have
“come close to the line.” Sharrar, 128 F.3d at 822.

Mor eover, Baker v. Mnroe Township, 50 F.3d 1186 (3d

Cr. 1995), is unhelpful to plaintiffs. |In Baker, the Third
Circuit found that officers’ use of handcuffs and guns on a
famly who was approaching a hone at which the officers were
conducting a drug raid constituted excessive force in violation
of the Fourth Amendment. There, officers had obtained a no-knock
warrant to conduct a surprise raid on a suspected drug house. As
the officers charged the house to serve the warrant, plaintiffs -
- a nother, her son and two daughters -- were approaching the
house and had begun to knock on the door. The officers shouted
at the plaintiffs to “get down,” “pointed guns at them
handcuffed thenf and searched the son. |1d. at 1188-89. After
the plaintiffs identified thenselves as relatives of the
homeowner, they were released. 1d. The court determ ned that

shouting at the plaintiffs to “get down” until the officers
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secured the hone was entirely reasonable given that they were
serving a no-knock warrant on a drug house. [d. at 1191-92.
However, the officers’ use of guns and handcuffs was “a very
substantial invasion of the Bakers’ personal security,
wi t hout any reason to feel threatened by the Bakers, or to fear
t he Bakers woul d escape.” 1d. at 1193. The court determ ned
that the plaintiffs’ testinmony would support a finding of
excessive force in violation of plaintiffs’ Fourth Amendnent
rights. 1d. (deciding a notion for sunmary judgnent).

Baker is distinguishable fromthe facts at issue.
There, the officers had no reason to believe that the Bakers were
involved in any illegal activity other than their presence at the
| ocati on of a hone upon which a warrant was bei ng served.
Nevert hel ess, they exposed the plaintiffs to jeopardy by using
guns and handcuffing them Unlike the officers in Baker, who had
no information that the plaintiffs were involved in crimnal
activity, Oficers Vales and Rockeynore had reason to believe M.
A ass and Kareemwere involved in a crinme by virtue of the
all eged flight from police.

Therefore, Oficers Vales and Rockeynore are not |iable
under 8§ 1983 for the February 10, 1998 stop because the officers

di d not enpl oy excessive force in effectuating the stop.
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ii. Warrantl ess search

According to plaintiffs, police officers on the scene
of the February 10, 1998 stop engaged in a warrantl ess search of
M. dass’s black Acura. Plaintiffs allege that on February 10,
1998 “ot her officers, including Marcus and McKenny, began to
arrive[;] they opened the doors, trunk and hood of [the] { ass
vehi cl e and began | ooki ng everywhere throughout the car.” PIs.
Prop. Findings § 1756 (citing testinony of M. dass). Oficer
Val es testified that he saw other officers from*®“Mjor Crines”
| ook under the hood of the car to retrieve the VIN nunber. Trial
Tr. 52:20-53:7, Feb. 13, 2006. There was no other testinony
presented as to which specific officers conducted a search of the
vehi cl e.

It is undisputed that the officers did not have a
warrant to search the car. Therefore, the Court first nust
determ ne whet her there was a reasonabl e suspicion to stop the
car, and second, whether the vehicle stop created any probable
cause to search in the absence of a warrant.

In Terry v. Chio, 392 U S. 1, 30 (1968), the Suprene

Court established that officers may stop a person based upon an
articul abl e reasonabl e suspicion that a crine is afoot.

Reasonabl e suspicion constitutes | ess than probable cause. The
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Suprene Court has held that the Fourth Amendnment permts an

of ficer who “l acks probabl e cause but whose ‘observations |ead
hi m reasonably to suspect’ that a particul ar person has
commtted, is conmtting, or is about to conmt a crinme, [tO]
detain that person briefly in order to ‘investigate the

ci rcunst ances that provoke suspicion.’”” Berkener v. MCarty, 468

U S. 420, 439 (1968) (quoting United States v. Brignoni-Ponce,

422 U. S. 873, 881 (1975)). However, the Terry “stop and inquiry
nmust be ‘reasonably related in scope to the justification for

their initiation.”” |d. (quoting Brignoni-Ponce, 422 U. S. at

881). The reasonabl e suspicion standard set forth in Terry
applies in the context of traffic stops, where an officer is
permtted to detain the vehicle and its occupants for a brief

time wthout probable cause. See United States v. Sal vador

Delfin-Colina, 2006 W. 2708496 at *10 (3d Cir. Sept. 22 2006)

(holding that “the Terry reasonabl e suspicion standard applies to
routine traffic stops.”); Berkener, 468 U. S. at 439; see

also United States v. Holyfield, 2005 U S. Dist. LEXIS 35926, *9

(E.D. Pa. Aug. 26, 2005) (citing Berkener, 468 U.S. at 439).
Unl ess the officer obtains probable cause to arrest or to perform
a search during the course of the stop, the person is free to

| eave. Ber kener, 468 U.S. at 439.
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Probabl e cause to conduct a search exists “where the
known facts and circunstances are sufficient to warrant a nman of
reasonabl e prudence in the belief that contraband or evi dence of

acrinmne will be found.” Onelas v. United States, 517 U S. 690,

696 (1996). “[A] warrantless search of a car is valid if based

on probable cause.” 1d. at 693 (citing California v. Acevedo,

500 U.S. 565, 569-70 (1991)).

Here, the stop of the d asses’ vehicle was | awful, but
t he ensui ng search of the vehicle was not. First, as to the
stop, Oficers Vales and Rockeynore had a reasonabl e suspicion to
stop the G asses’ car because police radio confirned that the tag
di spl ayed on the bl ack Acura bel onged to a Fiat nodel car.
Moreover, Oficer Vales recalled that the car matched the

description of a car that had fled from another officer two
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nights prior.”® The Terry reasonabl e suspi cion standard applies
to routine traffic stops.

Second, as to the search under the hood of the bl ack
Acura to obtain the VIN nunber, the officers | acked probable
cause for the search. During the |awful stop, the officers had a

reasonabl e suspicion to detain M. d ass and Kareem at the scene

®Cfficer Vales testified that fleeing a police officer, in
February 1998, woul d have been a “m sdeneanor 2,” which only
confers authority to arrest if it is an “on-sight” m sdeneanor.
Trial Tr. 28:21-29:15, Feb. 13, 2006. No other evidence on this
poi nt was presented to the Court.

There is the separate issue of whether the discovery of
false tags on a vehicle, the traffic violation at issue,
conferred probable cause to arrest. |If so, the search would have
been lawful as incident to a lawmful arrest. See New York v.
Belton, 453 U.S. 454 (1981). Under Pennsylvania |law, authority
to arrest without warrant pursuant to a traffic violation is as
foll ows:

(a) A nmenber of the Pennsylvania State Police
who is in uniformmay arrest w thout a warrant
any person who violates any provision of this
title in the presence of the police officer
maki ng the arrest; (b) Any police officer who
isinuniformmay arrest w thout a warrant any
nonr esi dent who vi ol ates any provision of this
title in the presence of the police officer in
maki ng the arrest.

75 Pa. Cons. Stat. § 6304 (2006). As no nenbers of the state
police were involved in the February 10, 1998 stop and M. d ass
and Kareem are not “nonresident[s],” the officers were not
permtted to arrest M. G ass or Kareem sol ely based upon the
traffic violation. Therefore, the search would not be incident
to alawul arrest for the traffic violation
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for a reasonabl e anmount of time conmensurate in scope with the
suspected illegal activity, which included the suspected flight
two nights prior and the traffic violation. Once the stop was
effectuated and M. d ass and Kareem were handcuffed and under
the officers’ control, the officers had several options, none of
whi ch included the authority to search the vehicle without a
warrant. As to the suspicion of flight, the officers could have
briefly detained M. d ass and Kareemto investigate the flight
until O ficer Auman, the Sixth District officer who actually
pursued the fleeing black Acura, canme to the scene to identify
the car or its occupants. The police directives permt an
officer to follow this procedure of identification. Pls.’” Ex. 52
(Police Directive 58.11.B.).

As to the traffic violation -- having inproper tags
affixed to the vehicle -- the officers could have (a) asked M.
d ass and Kareemto produce the registration, proof of insurance,
the VIN or a driver’s license, which the officers admttedly did

not do;’" (b) inmmobilized the black Acura and had it towed and

"Under Pennsyl vani a | aw.

Whenever a police officer is engaged in a
systematic program of checking vehicles or
drivers or has reasonable suspicion that a
violation of this title is occurring or has
occurred, he may stop a vehicle, upon request
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stored at a facility based upon the lack of registration;’ or
(c) asked M. d ass and/or Kareemto consent to a search of the

vehicle.” The officers did not have probabl e cause to search

or signal, for the purpose of checking the
vehicle's registration, proof of financial
responsibility, vehicle identification nunber
or engine nunber or the driver's |icense, or
to secure such other information as the
of fi cer may reasonably believe to be necessary
to enforce the provisions of this title.

75 Pa. Cons. Stat. 8§ 308(b) (2006). Therefore, the officers
coul d have asked M. d ass and Kareemto produce the VIN, rather
t han | ooki ng under the hood of the car to obtain the VIN.

®Pennsyl vania | aw pernmits officers to i mobilize, tow and store a
vehicle without a valid registration:

If a notor vehicle or conbination for which
there is no valid registration or for which
the registration is suspended, as verified
by an appropriate | aw enforcenent officer, is
operated on a highway or trafficway of this
Commonweal th, the law enforcenent officer
shal | imobilize the nmotor vehicle or
conbination or, in the interest of public
safety, direct that the vehicle be towed and
stored by the appropriate towi ng and storing
agent pursuant to subsection (c), and the
appropriate judicial authority shall be so
notified.

75 Pa. Cons. Stat. § 6309.2 (2006). This procedure would have
preserved the vehicle and its contents to allow the officers to
obtain a search warrant if they had probable cause to believe the
car was stolen

“M. dass testified that he told the officers “I've got a

driver’s license in my car. 1’ve got papers in the car.” Trial
Tr. 37:21-37:23, Feb. 18, 2006; Pls.’ Prop. Findings Y 1756.
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under the hood, nor did they have probable cause to arrest M.
d ass or Kareem Therefore, the officers violated M. d ass and
Kareem s Fourth Amendnment right to free from unreasonabl e
searches when the officers | ooked under the hood of the car.

Al t hough plaintiffs have shown a viol ati on was
commtted, they have failed to show by a preponderance of the
evi dence the identity of the specific officers who conducted the
search under the hood to retrieve the VIN. M. Gass testified
that he saw O ficers Marcus and McKenny | ooki ng under the hood of

his car. Oficer Vales testified that officers from “Major

That raises the issue of whether, through that statenent, M.
@ ass consented to a search or sinply invited officers to ask M.

G ass for permssion to retrieve the paperwork. “A voluntarily
gi ven consent is an exception to the warrant requirenent and is
therefore constitutionally permissible.” United States v.

Vel asquez, 885 F.2d 1076, 1081 (3d Cr. 1989) (citing Schneckl oth
v. Bustanonte, 412 U. S. 218 (1973)). \Whether consent was
voluntary is based on the totality of the circunstances, the

i nportant factors of which are age, education or “I|ow
intelligence,” |lack of any advice as to one’ s constitutional
rights, repeated and prol onged questioning, and the use of

physi cal punishnment. 1d. at 1081-82 (citing Schneckloth, 412

U S at 226-27). Mreover, the fact that consent is obtained
during the course of an investigative traffic stop does not
inpact the ability to consent. 1d. at 1082. Here, there is not
enough evi dence to determ ne whether M. d ass consented to the
search under the hood of the car to obtain the VIN, although he
certainly invited to officers to request his consent or to permt
M. dass hinself to enter the vehicle to retrieve the paperwork.
Moreover, even if M. dass’'s words had been deened a valid
consent to search, the instruction was that paperwork and a
driver’s license were inside the vehicle and not under its hood.
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Crinmes” who had arrived at the scene actually retrieved the VIN
nunber, and not he or Oficer Rockeynore. The testinony of both
M. dass and Oficer Vales |acks specificity. Mreover, given
the rapidly noving events on the scene of the stop and the fact
that it was dark, it is doubtful that the witnesses were in a
position to observe the search clearly. Under these

ci rcunst ances, the Court will discount both of their testinony.
Therefore, while in theory there is a constitutional violation
resulting fromthe officers’ unlawful search, there can be no
[iability grounded in 8 1983 because there is insufficient
evidence as to the identity of the officer or officers who

conducted the unl awful search

iii. Arrest wthout probable cause
Plaintiffs allege that Oficers Val es and Rockeynore
are liable for violating their Fourth Amendnent rights by
arresting M. dass and Kareem wi t hout probabl e cause. Al though
the officers testified that they thought they | acked probabl e
cause to arrest M. d ass and Kareem during the February 10, 1998
stop, the Fourth Amendnent reasonable inquiry is objective,

wi t hout consideration of the officers’ subjective intentions. 1In
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addition, plaintiffs allege that Oficer Canpbell arrested Kareem
wi t hout probabl e cause on August 31, 1998.

Plaintiffs’ clainms have merit. As discussed in detai
above, the officers initiated the February 10, 1998 stop of M.
@ ass and Kareem based upon a reasonabl e suspicion. The
reasonabl e suspicion as to the inproper tags ended once the
police radio confirmed that the VINidentified M. dass as the
car’s owner. As to the flight frompolice two nights prior, the
of ficers’ reasonabl e suspicion had not ripened into full-blown
probabl e cause during the detention of M. d ass and Kareem at
the scene of the stop. At that point, as noted above, the
of ficers needed Oficer Auman to positively identify M. d ass
and Kareem at the scene to create probable cause to arrest, or
the nmen shoul d have been free to go. There was no probabl e cause
to arrest M. G ass and Kareem pursuant to the traffic violation
observed on February 10, 1998. Mreover, and al so as expl ai ned
in detail above, police officers may not bring citizens to the
police station against their will for investigative purposes
wi t hout probable cause to arrest. See Hayes, 470 U. S. 811
Dunaway, 442 U.S. 200. To do so is a seizure in violation of the

Fourth Amendnent. Therefore, Oficers Val es and Rockeynore are
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iable under 8 1983 for violating M. G ass and Kareem s Fourth
Amendnent right to be free from unreasonabl e seizure. 8

On August 31, 1998, Oficer Canpbell conducted a
vehicle stop of a car driven by Kareem pursuant to a traffic
violation. Oficer Canpbell suspected the vehicle, which was
registered to Ms. Malloy, mght be stolen. O ficer Canpbell took
Kareem w thout his consent, to the Ninth District and placed him
in a cell for investigation as to whether the vehicle was stolen.
This constituted a seizure under the Fourth Amendnent. Oficer
Canpbel | did not have probable cause to arrest Kareem
Therefore, Oficer Canpbell also is liable for the August 31,

1998 arrest of Kareem wi t hout probabl e cause.®

®even if qualified i munity were an avail able defense, it would
not cloak the individual defendants fromliability. |n Brousseau
v. Haugen, 543 U.S. 194, 198 (2004), the Suprene Court descri bed
that the defense of qualified imunity is unavail abl e when: (1)
the constitutional right at issue is clearly established and (2)
a reasonabl e officer would have known his or her conduct violated
that right. Here, the constitutional right at issue was clearly
establ i shed and a reasonabl e officer woul d have known his or her
conduct was unconstitutional.

8As to the four arrests of Kareem pursuant to the FTA warrant in
t he Bohannon case, there is no liability because the officers had
probabl e cause for each arrest. Each of the four stops was
precipitated by a traffic violation, which created a reasonabl e
suspicion for the stop. The existence of the FTA warrant in the
Police Departnment’s conputer system gave the officers probable
cause to arrest Kareem As discussed above, plaintiffs did not
show t hat the FTA warrant was introduced into the systemas part
of the alleged conspiracy to violate the 3 asses’ civil rights.
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C. Cvil conspiracy

Plaintiffs allege that all of the nanmed defendants
participated in a civil conspiracy to deprive the d asses of
their civil rights in violation of 8§ 1983. To prove a civil
conspiracy under 8 1983, plaintiffs nust denonstrate (1) an
agreenent of two or nore conspirators (2) to deprive the
plaintiffs of a constitutional right, (3) under color of state

| aw. Par kway Garage, Inc. v. City of Phil adel phia, 5 F.3d 685,

700 (3d Gir. 1993) (citing Adickes v. S.H Kress & Co., 398 U S

144, 150 (1970)), abrogated on other grounds by UA Theater

Grcuit, Inc. v. Twp. of Warrington, 316 F. 3d 392, 400 (3d Cr

2003). Plaintiffs point to the contacts |isted bel ow between the

d asses and the defendants as evidence of this conspiracy®:

¥plaintiffs recount a litany of conduct by nenbers of the

Phi | adel phia Police Departnent toward the d asses from
approxi mat el y August 1997 through 1999, at which tinme they
commenced the instant action, to support the allegation of a
civil conspiracy under 8 1983. According to plaintiffs, each of
the contacts described, both in narrative and list formin the
Court’s findings of fact, were part of the officers’ conspiracy
agai nst the d asses. The Court need not recount each incident.

In summary, plaintiffs offered the foll ow ng evidence
as proof of a civil conspiracy: (1) the testinony of Joseph
Russel |l that he observed O ficers Marcus and McKenny shi ning
lights into the @ ass home, which contributed to his decision not
to testify at trial, Pls.” Prop. Findings Y 1695; (2) M. dass’s
testinmony that Lieutenant Lanpe mi shandl ed the G asses’
conplaint, 1AD 98-04, in cohort with Oficers Marcus and MKenny,
Pls.” Prop. Findings Y 1698; (3) the tape of the police radio
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transm ssion on the night of the February 10, 1998 i nci dent,

whi ch purportedly shows that Oficer Marcus used police radio in
an attenpt to contact Lieutenant Lanpe, Pls.’ Prop. Findings
1703; (4) the February 10, 1998 stop of M. dass and Kareem

whi ch occurred within hours of M. dass and Ms. Mall oy | eaving
the NNnth District to conplain about the statenents prepared by
Li eutenant Lanpe and within a few mnutes of the initial stop,
several other Ninth District officers arrived, some of whom were
all egedly “high-fiving” and sayi ng “Li eutenant Lanpe was going to
be happy” according to the testinony of M. d ass, M. Mll oy,
M. Russell and M. Snead, Pls.’” Prop. Findings {1 1863-65; (5)
Ms. Malloy's testinony that Oficer Canpbell tried to force her
to admt that Kareem stole her car on August 31, 1998, Pls.

Prop. Findings § 2068; (6) the allegation, sustained by an | AD

i nvestigation, that two police officers announced Kareenis arrest
over the | oudspeaker in front of the 3 ass hone, Pls.” Prop
Findings § 2069; and (7) plaintiffs’ allegations that |nspector
Tiano and Captain Ditchkofsky “enabled the [officers’] conduct by
actively subverting the inve[s]tigation into the allegations

t hereby aiding and abetting the officers under their command.”
Pls.” Prop. Findings f 2382.

Plaintiffs point to the actions of Detective Brennan in
obtaining a warrant for Kareenm s arrest during dass | as the
culmnation of the officers’ conspiracy to interfere with the
trial. Pls.” Prop. Findings f 1988. Plaintiffs recount
Detective Brennan’s testinony that he received a tel ephone cal
froman unidentified officer inform ng himthat Kareemwas in
federal court if the detective wanted to arrest Kareem
Plaintiffs argue that Lieutenant Lanpe nust have made that
tel ephone call. Pls.” Prop. Findings {1 1925. 1In addition,
plaintiffs allege that Lieutenant Lanpe began his role in the
conspiracy against the Aass famly in February 1998 when he was
assigned to investigate M. G ass’s conplaint, | AD 98-04, and
take M. dass’s statenent during that investigation. Mreover
plaintiffs claimLieutenant Lanpe was present at the February 10,
1998 stop and he orchestrated the stop shortly after M. d ass
and Ms. Malloy left the NNnth District police station. Pls.
Prop. Findings § 2183-84. Further, plaintiffs inplicate Sergeant
Craighead in the conspiracy for his role in interviewing M.

A ass and preparing the statements at the direction of Lieutenant
Lanpe. Pls.’” Prop. Findings at Y 2160-61
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1. August 1997, activity in the
vacant | ot across fromthe d ass hone begins.

2. January 1, 1998, Kareemis
arrested by Oficers Marcus and MKenny for
possession of marijuana. M. Gass files a
conplaint and clainms that his statenents to
Li eut enant Lanpe and Sergeant Crai ghead, who
are investigating the conplaint, are
incorrectly recorded.

3. February 10, 1998, M. d ass
and Kareem are arrested by Oficers Val es and
Rockeynore. On February 12, 1998, M. d ass
and Ms. Malloy attend a neeting at the Ninth
District to address the February 10, 1998

i nci dent .

At trial, plaintiffs painted a picture of the

physi cal

| ayout of the Ninth District headquarters as being conducive to

i nfornal

sharing of information anong of ficers about pe

| awsuits and court appearances. Plaintiffs generally p
t he professional and social relationships of Ninth D st
officers as evidence of the feasibility of a civil cons
anong them Overall, plaintiffs asserted that the defe
of ficers had anple opportunity and access to information
regarding the dass | lawsuit and the d asses’ conplain

ndi ng
ointed to
rict

pi racy
ndant

ts, which

were often sent to the Ninth District for investigation.
According to plaintiffs, the officers had the opportunity to

obtain knowl edge and confer about the 3 ass |

| awsui t,

and to

agree to interfere with that trial and harass the d asses.
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4. My 6, 1998, the trial of dass
I is interrupted with news that Kareemis
going to be arrested for the Derek Bohannon
assault charge. Kareem surrenders hinself on
May 7, 1998 at the Central Detectives
di vi si on.

5. August 31, 1998, Kareemis
arrested while driving Ms. Malloy’s car.

6. Septenber 16, 1998, Ofi cer
McKenny follows M. d ass and Kareem hone
after a prelimnary hearing for the Bohannon
case. MKenny allegedly tells Kareem*“l’ m
going to fuck you up.”

7. Novenber 22, 1998, Kareemis
arrested pursuant to an FTA bench warrant in
t he Bohannon case.

8. Decenber 22, 1998, Kareemis
arrested for the second tinme pursuant to an
FTA bench warrant in the Bohannon case.

9. Decenber 30, 1998, Kareemis

arrested for the third tinme pursuant to an

FTA bench warrant in the Bohannon case.
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10. January 13, 1999, Kareemis
arrested for the fourth tinme pursuant to an
FTA bench warrant in the Bohannon case.

11. January 13, 1999, two officers
drive past the d ass house and announce on
t he | oudspeaker “we just arrested Kareem
d ass.”

12. January 12, 1999, M. d ass
files a citizen' s conplaint against |nspector
Ti ano and Captain Ditchkofsky alleging a
pattern of harassnent, which included a
threat allegedly nmade by Captain Ditchkofsky
to have M. 3 ass investigated for his

dealings with the PPA

Plaintiffs civil conspiracy claimfails because: (1)
they failed to show that, except on the February 10, 1998, arrest
of M. G ass and Kareem wi t hout probabl e cause and on the August
31, 1998, arrest of Kareem wi thout probable cause, there were any

ot her constitutional violations;® and (2) they failed to show

®BDespite the fact that there is no finding of individual § 1983
liability for the warrantl ess search of the VIN on M. dass’s
vehi cl e, arguably the sane anal ysis woul d apply when consi dering
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the exi stence of a comon design or purpose as to the two
vi ol ati ons by defendants.

Unlike in the crimnal conspiracy context, where the
crinme lies in the agreenent itself,® a cause of action for civi
conspiracy requires a distinct underlying tort as a predicate to

liability.® |In re Othopedic Bone Screw Prods. Liab. Litiag.

that action as an “underlying tort” to determ ne the existence of
a civil conspiracy. The warrantless search may very wel |
“constitute a valid cause of action if commtted by one actor.”
In re Orthopedic Bone Screw Prods. Liab. Litig., 193 F. 3d 781,
789 (3d Gr. 1999) (quoting Posner v. Essex Ins. Co., 178 F.3d
1209, 1218 (11th CGr. 1999)). 1In this case, however, there was
no individualized §8 1983 liability because plaintiffs offered no
evidence with respect to which officer(s) conducted that search.
Even if this action could constitute the predicate underlying
tort in the civil conspiracy context, plaintiffs would
nevertheless fail on the 8 1983 civil conspiracy claimas they
are unable to show the requisite agreenent. See acconpanyi ng
text for discussion.

Furthernore, although the 3 asses’ other contacts with
police, i.e. shining police lights into the A ass hone, do not
constitute separate underlying torts such that they warrant a
civil conspiracy analysis in the first instance, even if,
arguendo, the Court were to accept them as underlying torts,

t here woul d nonet hel ess be no finding of a civil conspiracy in
this case absent an agreenent between the officers to violate the
@ asses’ constitutional rights.

#See Gregory v. Chehi, 843 F.2d 111, 118 (3d Cir. 1988) (noting
that crimnal conspiracy may be an offense though its purpose is
not achieved); United States v. Kates, 508 F.2d 308, 310 (3d G r
1975) (“[I]t is well established that the ‘gist’ of conspiracy is
an agreenent.”).

¥t appears that under Pennsylvania |aw, there may be instances
where a civil conspiracy claimmy be independently actionable
W thout the existence of a separate underlying tort. Franklin
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193 F.3d 781, 789 (3d Cir. 1999); Pardue v. Gay, 136 Fed. Appx.

529, 533 (3d Cr. 2005); see also G egory v. Chehi, 843 F.2d 111

118 (3d Cr. 1988) (“In contrast, a civil conspiracy is not

actionable unless it causes legal harm”); Lewis Invisible

Stitch Mach. Co. v. Colunbia Blindstitch Mach. Mqg. Corp., 80

F.2d 862, 864 (2d G r. 1936) (Hand, J.) (“Watever may be the

rule in crimnal conspiracies, it is well settled that the civil
liability does not depend upon the confederation . . ., but upon
the acts conmtted in realization of the common purpose.”). See

generally Thomas J. Leach, G vil Conspiracy: Wiat’'s the Use?, 54

Music Co. v. Am Broad. Co., Inc., 616 F.2d 528, 548 (3d. GCr
1979). In Pennsylvania jurisprudence, a civil conspiracy is
defined as “a conbi nati on between two or nore persons to do an
unl awful act, or to do a | awful act by unlawful neans, or to
acconplish an unl awful purpose.” [d. at 534. As explai ned by
Judge Sloviter in Franklin Music Co., this definition actually
enconpasses two separate and i ndependent grounds for liability,

each evolving out of a “distinct strain” of reasoning. 1d. at
548. “Conspiracy to conmt an unlawful act” is derived fromthe
view that the “conspiracy d[oes] not exist at all as an

i ndependent tort.” 1d. “Conbination to do a |awful act by

unl awf ul neans”, on the other hand, stens froma contrary |ine of
authority holding that the conspiracy itself was an i ndependent
tort. 1d. at 549. Wile these two theories seemdianetrically
opposed, Judge Sloviter notes that “the nobdern Pennsylvania tort
of civil conspiracy is a fusion of both Iines of cases and nakes
actionable the tort of conspiracy under either of the antecedent
strains.” 1ld.

This point is not applicable to the instant case. No
court has recogni zed any such distinction in 8 1983 civil
conspiracy jurisprudence. Accordingly, this Court will not do
so.
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U Mam L. Rev. 1, 9 (1999) (giving historic overview of civil
conspiracy tort). “Thus, one cannot sue a group of defendants
for conspiring to engage in conduct that would not be actionable

agai nst an individual defendant.” O hopedic Bone, 193 F.3d at

789.

The purpose of a civil conspiracy is not to inpose
l[iability for the conm ssion of specific torts; rather, it is
useful as a way of allocating liability to those persons who
agreed to the common purpose but may not have actively
participated in the conm ssion of the underlying tort. See
Leach, supra, at 11. For a civil conspiracy to be actionable, it
nmust be “based on an existing i ndependent wrong or tort that
woul d constitute a valid cause of action if conmtted by one

actor.” Id. (quoting Posner v. Essex Ins. Co., 178 F.3d 1209,

1218 (11th Cr. 1999)). Therefore, a claimof civil conspiracy
in this case can lie only as to the February 10, 1998, and August
31, 1998, arrests w thout probable cause and as to no other acts
by defendants.

Even as to the incidents of February 10, 1998 and
August 31, 1998, nonethel ess there can be no finding of civil
conspiracy liability in this case. Despite the litany of

contacts between the A ass famly and nenbers of the Phil adel phia
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Pol i ce Departnment that spanned a nunber of years, there is
insufficient evidence fromwhich the Court can infer that the
officers acted in concert or pursuant to a common plan or design
to arrest Kareemon two occasions, and M. d ass on one occasi on
W t hout probable cause (or to unlawfully search the VIN on M.
G ass’s vehicle). Mst generously to plaintiffs, what this
evi dence may show i s i ndependent conduct by different officers
whi ch caused simlar harmto plaintiffs, i.e. arrests w thout
probabl e cause. Al though i ndependent conduct nay subject the
officers to individual liability, in the absence of an agreenent,
it does not anpbunt to a conspiracy.

Further, the nanmed superior officers cannot be held
| i abl e because they in no way participated in or failed to
prevent the February 10, 1998 and August 31, 1998 arrests without
probabl e cause. Wth perhaps the exception of |nspector Tiano,
who received a tel ephone call in the mdst of the February 10,
1998 incident froma non-police source, plaintiffs have not shown
that any superior officers had know edge of the stop prior to or
cont enporaneous with the stop. Sergeant Crai ghead was not
present at the scene of, nor did he participate in or have pre-
i nci dent know edge of, the February 10 or August 31, 1998

incidents. Although there is conflicting testinmony as to whet her
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Li eut enant Lanpe was or was not on the scene of the February 10,
1998 incident, there is no evidence that he directed or
participated in, or had pre-incident know edge of, the
vi ol ations. Moreover, Lieutenant Lanpe was not connected in any
way to the August 31, 1998 arrest of Kareem by O ficer Canpbell.
The sane is true for Captain Ditchkofsky and | nspector
Tiano. Although they |earned of the circunstances of the
February 10, 1998 incident at the February 12, 1998 neeti ng,
there is no evidence that they knew of the constitutional
vi ol ations pre-incident or contenporaneously with the incident.
Mor eover, both took affirmative steps to renedy the d asses’
conplaints of officer msconduct after |earning of them
Al t hough there is evidence that I nspector Tiano was apprised of
the incident on the night of February 10, 1998 from Judge
DeAngel is’s phone call, there is no indication that he had
preexi sting know edge of the violation or that he was in a
position to prevent the violation before it happened. Likew se,
t here has been no evidence that either Captain D tchkofsky or
| nspector Tiano had pre-incident or contenporaneous know edge of
t he August 31, 1998 i nci dent.
Nor was there sufficient evidence that the other non-

supervisory officers (Oficers Val es, Rockeynore, Marcus and
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McKenny) present on the scene of the February 10, 1998 inci dent
acted pursuant to any agreenent or common desi gn.

Finally, to argue that because the Ninth D strict
of ficers, Detective Brennan and Lieutenant Lanpe knew one anot her
prof essionally and/ or on occasion socialized with one anot her
outside of work, they participated in a nassive conspiracy to
deprive the dasses of their civil rights is sheer specul ation.
Al t hough circunstantial evidence may support a claimof civil
conspiracy, in this case, there is sinply insufficient evidence
to support plaintiffs’ clainms that any of the defendants engaged
in a conspiracy. Therefore, plaintiffs’ claimof a civil
conspiracy in violation of 8 1983 nust fail.

Plaintiffs made nmuch of an all egedly “phony” FTA bench
warrant for Kareemin the Bohannon assault case. However, they
did not allege that the conduct constituted an actionable tort,
such as abuse of process or msuse of process.® Therefore,
since plaintiffs have failed to prove an i ndependent w ong or
tort in connection with this conduct, there can be no claimfor

civil conspiracy. Nevertheless, in an apparent attenpt to

®Under the facts of this case, the alleged entry of a phony
warrant woul d represent m suse of process, a tort not alleged by
plaintiffs to be inplicated. See Jennings v. Shuman, 567 F.2d
1213, 1219 (3d Cr. 1977) (parsing out the difference between
abuse of process and m suse of process).
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bol ster their civil conspiracy claimin general and as evi dence
of an agreenent by defendants to harass the d asses for
instituting the dass | suit, plaintiffs claimthat an FTA bench
warrant was orchestrated by defendants to create a pretext to
arrest Kareem and in fact led to four arrests.

Plaintiffs expended nuch effort at trial explaining the
i nner-wor kings of the DPU and the warrant systemin order to
devel op a conplicated theory of events in which Detective
Brennan, as a “sworn” officer, allegedly m sused his access to
the PCIC operators in order to enter a phony FTA “wanted nessage”
wi thout the benefit of an actual warrant. Under the then in
pl ace warrant system once recorded, this “wanted nessage”
appeared as if an FTA bench warrant was outstandi ng and was
i ndi stinguishable froma true “wanted nessage” originating from
the court’s daily add tapes. As a result, every tinme Kareem was
stopped by the police and the officer inquired fromthe PCl C
conput er system whether there were any outstanding warrants, the
officers were alerted of the existence of an outstandi ng FTA
bench warrant for Kareem

Plaintiffs used this theory to explain why no FTA bench
warrant was |ocated in the court records and no copy of the

warrant was ever produced by defendants. Because the warrant
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al l egedly was never issued by the court, but rather inserted into
the system by one of the alleged conspirators, the traditional
safeguards in place for deleting invalid or executed bench
warrants, i.e. the daily court delete tapes, were ineffective.?
For the reasons that were extensively explored, but never
expl ai ned, Kareemwas left in a sort of “no man’s land,” and the
invalid warrant remained in the system giving officers on the
street probable cause to arrest Kareem shoul d they happen upon
himw th reasonabl e suspicion to effectuate a stop

Despite plaintiffs’ conplex hypothetical about the
al l egedly phony FTA warrant, plaintiffs have failed to neet their
burden, either by direct or circunstantial evidence, of proving
how t he warrant was entered into the systemand why it was not
pronptly deleted. That Detective Brennan nay have had access to
the PCI C operators who entered warrants into the conputer system
does not show that Detective Brennan, in fact, caused the FTA

bench warrant to be entered into the system Again, despite

8Nor did the district safeguards help Kareemin this situation.

G ven that the warrant pursuant to which Kareem was arrested on
four occasions was a bench warrant and not an arrest warrant
originating fromthe Police Departnent, the safeguards in the
district, i.e. the audit conducted by each investigatory unit or
division in which the actual warrants woul d be pulled and nmat ched
to the “wanted nessages” on the |ist of wanted files, did not
operate to “catch” the invalid warrant and renove it fromthe
system

141



extensive testinony as to how the warrant system worked, there
was insufficient evidence presented at trial to denonstrate how
the FTA bench warrant at issue originated or was introduced into
the warrant system nuch | ess that Detective Brennan was
responsible for its entry.

Wiile the plaintiffs’ theory may be technically
possi bl e, they did not neet their burden of proof in show ng that
this conplex series of events was nore |ikely than not the
reality in this case. Therefore, because plaintiffs (1) failed
to show a violation of any independently actionable tort except
for the arrests w thout probable cause on February 10, 1998 and
August 31, 1998 and even with respect to those two incidents, (2)
failed to show the exi stence of a common design or purpose,

plaintiffs” civil conspiracy claimnmust fail.

d. Supervisory liability

Plaintiffs allege supervisory liability on the part of
Sergeant Crai ghead, Lieutenant Lanpe, Captain Ditchkofsky and
| nspector Tiano. According to plaintiffs, these defendants were
in a position to correct the m sdeeds of their subordinates and

failed to do so.
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In order to prevail on a supervisory liability claim
plaintiffs mnust:

(1) identify t he specific supervi sory
practice or procedure that the supervisor
failed to enploy, and show that (2) the
existing custom and practice wthout the
i dentified, absent custom or procedure
created an unreasonable risk of the ultimte
injury, (3) the supervisor was aware that
this unreasonable risk existed, (4) the
supervisor was indifferent to the risk; and
(5) the underling’ s violation resulted from
the supervisor’'s failure to enploy that
supervi sory practice or procedure.

Brown v. Mihl enberg Twp., 269 F.3d 205, 216 (3d Gr. 2001)

(citing Sanple v. Diecks, 885 F.2d 1099, 1118 (3d Gr. 1989)).

Plaintiffs nust “identify specific acts or omi ssions of the
supervi sor that evidence deliberate indifference and persuade the
court that there is a ‘relationship between the “identified
deficiency” and the “ultimate injury.”’” 1d. (quoting Sanple,
885 F.2d at 1118). Moreover, plaintiffs nust do nore than just
show that the constitutional injury would not have occurred if

t he supervisor(s) had done nore. 1d.

In Brown, the plaintiffs alleged, inter alia, § 1983

l[iability against the current and former police chiefs after a
police officer shot and killed the plaintiffs’ pet dog. The
plaintiffs identified the relevant supervisory practices as a

failure to train on the proper use of force against aninmals and

143



knowl edge of prior use of excessive force against animls coupled
with an alleged failure to take disciplinary action. 1d. at 217
The Third Grcuit concluded that there was no evidence that
either the current or forner police chief had know edge of any
prior use of excessive force against animals by police officers,
nor was there a pattern of such force. |1d. at 217. Therefore,
the court upheld a grant of summary judgnent in favor of the
police chiefs. [Id.

Plaintiffs, on bal ance, present the foll ow ng argunent
in support of nmunicipal liability, as fit within the five Brown
factors |isted above. One, the specific supervisory practice at
i ssue i s knowl edge by these supervisory officers that their
subordi nates were harassing the d asses by violating their civil
rights and attenpting to interfere with the Gass | trial
coupled with a failure to discipline their subordinates for doing
so. This allegation also subsunmes the remaining Brown factors as
follows: (2) the know edge and failure to act by these
supervi sors created an unreasonable risk that the officers would
harass the 3 asses and violate their rights; (3) the supervisors
were aware of these risks through M. d ass’s conplaint, |AD 98-
04, and the February 12, 1998 neeting; (4) the supervisors were

deliberately indifferent to the d asses’ conplaints; and (5) the

144



al | eged harassnent and ensuing civil rights violations resulted
fromthe supervisors’ failure to act.

Plaintiffs have failed to satisfy the Brown factors for
supervisory liability with respect to Sergeant Craighead,

Li eut enant Lanpe, Captain D tchkofsky and Inspector Tiano.

First, there can be no supervisory liability in the
absence of a constitutional violation. As explained in detai
above, the Court has found that plaintiffs failed to prove the
exi stence of a conspiracy to violate plaintiffs’ civil rights.
Therefore, there is no supervisory liability fromthe acts
all eged in support of a civil conspiracy as there was no
conspi racy.

Second, even if there was a conspiracy, plaintiffs’
argunent that “as the highest ranking personnel working within
the Ninth District headquarters, both Inspector Tiano and Captain
Di t chkof sky had the authority, power and ability to put an end to
the conspiracy to violate the Plaintiffs’ federal Constitutional
and civil rights and could have prevented the ultimte disruption
of the Gass | trial,” Pls.” Prop. Findings Y 2372, nust fail.
Plaintiffs present precisely the argunent deened “insufficient”

to support an allegation of supervisory authority, i.e. “that the
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constitutional injury would not have occurred if the
supervisor(s) had done nore.” Brown, 269 F.3d at 217

Third, as to the constitutional violations that the
Court has found to have occurred -- the arrests w thout probable
cause on February 10, 1998 and August 13, 1998 and the
warrant | ess search on February 10, 1998 -- the supervisors naned
here are not liable. In addition to identifying the specific
supervisory practice defendants failed to enploy, plaintiffs al so
must denonstrate “(1) contenporaneous know edge of the offending
i ncident or know edge of a prior pattern of simlar incidents,
and (2) circunstances under which the supervisor’s inaction could
be found to have comuni cated a nessage of approval.” CH V.
Qiva, 226 F.3d 198, 202 (3d Cir. 2000) (en banc) (citing

Bonenberger v. Plymouth Twp., 132 F.3d 20, 25 (3d. Gr. 1997)).

As di scussed above in the context of 8§ 1983 civil
conspiracy, plaintiffs have not shown that any defendant, perhaps
wi th the exception of Inspector Tiano, had know edge of the
February 10, 1998 stop prior to or contenporaneously with the
stop. As to Inspector Tiano, under the circunstances of this
case, he was not in a position (fromthe recei pt of a request on
t he phone froma non-police source) to stop the violation.

Therefore, there is insufficient evidence to inpose supervisory
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liability on Sergeant Craighead, Lieutenant Lanpe, Captain
Di t chkof sky or Inspector Tiano for the officers’ violations of
M. dass and Kareem s constitutional rights on February 10, 1998

or August 31, 1998.

C. Section 1985(2) Liability

Plaintiffs allege that defendants conspired to
interfere with their civil rights by intimdating witnesses in
the 1996 trial. According to plaintiffs, several wtnesses
refused to testify at the 1996 trial after Kareemvoluntarily
surrendered under threat of arrest during the Gass | trial.

Under 42 U. S.C. 8§ 1985(2), “[i]f two or nore persons in
any State or Territory conspire to deter, by force, intimdation,
or threat, any party or witness in any court of the United States
fromattendi ng such court, or fromtestifying to any matter

pending therein, freely, fully, and truthfully,” they are

conspiring to deprive the plaintiff of his or her civil rights.
The Third Grcuit articulated that “the essentia

all egations of a 1985(2) claimof witness intimdation are (1) a

conspiracy between two or nore persons, (2) to deter a witness by

force, intimdation or threat fromattending court or testifying

freely in any pending matter, which (3) results in injury to the
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plaintiff.” Mlley-Duff & Assocs., Inc. v. CGown Life Ins. Co.,

792 F.2d 341, 356 (3d Cir. 1986) (quoting Chalal v. Paine Wbber

725 F.2d 20, 23 (2d Gir. 1984)).
The first requirenent of a § 1985(2) action is the

exi stence of a conspiracy, the sine qua non of which is an

agreenent between two or nore persons. Again, plaintiffs have
failed to prove an agreenent anong any of the defendants to
support a finding that defendants engaged in a conspiracy.
Mor eover, even if a conspiracy had been proven, there is no
evi dence of causation. To denonstrate causation, plaintiffs cite
to testinony fromM. G ass and fromM. Russell, a witness in
the dass | case, which explains that the witnesses were afraid
to testify upon seeing the G asses’ confrontations wth police,
specifically the February 10, 1998 stop by the police in front of
M. dass’s house. Despite his witnessing the stop in front of
M. dass’s house, M. Russell still appeared at the federa
courthouse for the trial of Gass | ready and willing to testify
agai nst the police officers. Mreover, plaintiffs made no effort
to secure the attendance of any w tnesses who were scheduled to
testify either voluntarily or through subpoenas.

Therefore, there is no liability under 8§ 1985(2) for a

conspiracy to intimdate w tnesses.
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D. Section 1986 Liability

Plaintiffs allege that defendants |Inspector Tiano,
Capt ai n Di tchkof sky, Lieutenant Lanpe and Sergeant Crai ghead
violated 42 U S.C. 8§ 1986 because they had know edge of the
viol ation of § 1985(2) and, having the power to prevent those
vi ol ations, neglected or refused to do so.

To prove a violation of 8§ 1986 plaintiffs nust show
that: (1) the defendants had actual know edge of a § 1985
conspiracy, (2) the defendants had the power to prevent or aid in
preventing the comm ssion of a 8 1985 violation, (3) the
def endants negl ected or refused to prevent a 8 1985 conspiracy,

and (4) a wongful act was commtted. dark v. d abaugh, 20 F.3d

1290, 1295 (3d Cir. 1994) (citing Perez v. Cucci, 725 F. Supp

209, 254 (D.N.J. 1989) (citations omtted), aff’d, 898 F.2d 142
(3d Cir. 1990)).

The plaintiffs put forth insufficient evidence to prove
t he existence of a 8 1985 conspiracy, as noted above; therefore,

there can be no finding of liability pursuant to 8§ 1986.

E. Plaintiffs' State Law d ai ns
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Plaintiffs also allege liability pursuant to state | aw.
Plaintiffs allege false arrest and fal se inprisonnent, and
assault and battery by Oficers Vales and Rockeynore fromthe
February 10, 1998 incident and O ficer Canpbell fromthe August

31, 1998 incident.

1. Fal se arrest and false inprisonnent

Under Pennsylvania |law, the torts of false arrest and

fal se inprisonment are essentially the sane actions. See O ender

v. Twp. of Bensalem 32 F. Supp. 2d 775, 791 (E.D. Pa. 1999)

(citing Gagliardi v. Lynn, 446 Pa. 144, 147, 285 A 2d 109, 110

(1971)). “An action for false arrest requires that the process
used for the arrest was void on its face or without jurisdiction;
it is not sufficient that the charges were unjustified.”

Strickland v. Univ. of Scranton, 700 A 2d 979, 984 (Pa. Super.

Ct. 1997). Probable cause for an arrest will defeat actions for

both false arrest and false inprisonnent. See Glbert v. Feld,

842 F. Supp. 803, 821 (E.D. Pa. 1993). “As under § 1983, the
proper inquiry is whether the arresting officers had probable
cause to believe the person arrested had conmtted the offense.”

Marable v. West Pottsgrove Twp., 2005 U.S. Dist. LEXIS 13574, at

*39 (E.D. Pa. July 8, 2005). Consequently, a police officer may
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be held liable . . . for false inprisonment when [the factfinder]
concl udes that he did not have probable cause to nake an arrest.”
Renk, 641 A 2d at 293.

As determ ned above, the officers did not have probable
cause to arrest on February 10, 1998 or August 31, 1998.
Therefore, Oficers Vales and Rockeynore are liable for the fal se
arrest and false inprisonnent of M. d ass and Kareem on February
10, 1998. Simlarly, Oficer Canpbell is liable for the fal se

arrest and fal se inprisonnent of Kareem on August 31, 1998.

2. Assault and battery

Under Pennsylvania law, “[a]ssault is an intentional
attenpt by force to do an injury to the person of another, and a
battery is commtted whenever the violence nenaced in an assault
is actually done, though in ever so snmall a degree, upon the

person.” Renk v. Gty of Pittsburgh, 641 A 2d 289, 293 (Pa.

1994) (quoting Cohen v. Lit Bros., 70 A 2d 419, 421 (Pa. Super.

Ct. 1950)). An assault requires both the actor’s intent to place
the individual in inmmnent apprehension of harnful or offensive
contact and the individual’s actual imm nent apprehension. See
Rest at enent (Second) of Torts, 8 21. |If there is no assault,

then there can be no claimfor battery. See Belcher v. United
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States, 511 F. Supp. 476 (E.D. Pa. 1981). “A police officer may
be held liable for assault and battery when [the factfinder]
determ nes that the force used in naking an arrest i s unnecessary
or excessive.” Renk, 641 A 2d at 293.

The appropriate standard for determ ning an officer’s
potential liability for assault and battery when nmaki ng an arrest
i s whet her excessive or unreasonable force was used in
effectuating that arrest. Here, there was no finding of
excessive force by the officers; therefore, there can be no claim

for liability for assault and battery.

F. Ms. Malloy’'s dains

Ms. Malloy asserts clains against all defendants on al
counts except false arrest and fal se inprisonnent. However, her
contacts with the Ninth District officers nanmed as defendants in
this case are minimal as alnost all of the contacts between the
@ asses and the police officers did not involve Ms. Malloy. In
essence, all of Ms. Malloy' s clains are based upon her
interaction with Ninth District officers during the February 10,
1998 incident, which consisted of officers allegedly pointing a

gun at her and shouting obscenities at her.®

®The only other contact in which Ms. Malloy was directly invol ved
was after the August 31, 1998 arrest of Kareem who was driving
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According to plaintiffs, the act of pointing a gun at
Ms. Malloy during the February 10, 1998 stop confers liability
upon the City of Philadel phia and the individual defendants. In
addition to Ms. Malloy’s own testinony, M. dass, M. Russell
and M. Snead also testified that they saw an unidentified
officer point a gun at Ms. Malloy. There is no objective
evidence to confirmor corroborate the allegation that a police
of ficer pointed a gun at Ms. Malloy during the February 10, 1998
stop. Oficer Vales, the only police officer who renenbered
seeing Ms. Malloy at the scene of the February 10, 1998 stop,
deni ed pointing a gun at her.

Assuming that an officer did in fact point a gun at Ms.
Mal | oy, the identity of the officer who allegedly pointed the gun
at her is unknown. M. Malloy testified at trial that she could
not identify the officer who pointed a gun at her on February 10,
1998. Trial Tr. 134:19-21, Jan. 19, 2006. The Court may not

find liability against an unidentified individual.

Ms. Malloy's car, by Oficer Canpbell. Her brief interaction
with Oficer Canpbell regardi ng whet her Kareem had perm ssion to
drive her car does not forma basis for liability. Oherw se,
Ms. Malloy testified that police officers would often, in her

opi nion, block the street when she was driving. See, e.qg., Trial
Tr. 143:4-22, Jan. 19, 2006. Again, that does not forma basis
for liability.
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As to the Cty' s liability, the Court determ ned that
the custom of enploying investigatory detentions was
unconstitutional under the Fourth Amendnment and found the Gty
liable to M. dass and Kareem Plaintiffs argue that because an
officer pointed a gun at Ms. Malloy during the course of
ef fectuati ng an unconstitutional investigatory detention, the
City is also liable to Ms. Malloy. Pls.” Prop. Findings Y 2460.
The Court disagrees. For nmunicipal liability to attach, there
must be causation. M. Malloy was not transported to the police
station against her will pursuant to that custom therefore, she
suffered no injury as a result of the custom

As to the individual officers, at nost, M. Mlloy may
have a claimthat officers used excessive force against her

during the course of the February 10, 1998 stop. See Baker V.

Monroe Twp., 50 F.3d 1186 (3d Cir. 1995) (finding officers used
excessive force against famly who was nerely on the scene where
officers were serving warrant). Even if the Court were to find
that the unidentified officer used excessive force when he
all egedly pointed a gun at Ms. Malloy, there can be no § 1983
liability against an unidentified individual officer.

Therefore, there is no liability flowwng to Ms. Ml l oy

fromher contacts with Ninth District police officers.

154



VI. CONCLUSI ON

Based upon the extensive findings of fact and
conclusions of |law set forth above, the Court finds liability on
the part of defendants as foll ows.

The City of Philadelphiais |iable under 42 U S.C. 8§
1983 for enploying the unconstitutional custom of “investigatory
detention,” whereby a suspect is taken to the police station
involuntarily where probable cause to arrest is |acking. The
“investigatory detention” was a violation of M. G ass and
Kareem s Fourth Amendnent right to be free from unreasonabl e
“sei zures.”

O ficers Val es and Rockeynore are |iable under § 1983
for arresting M. d ass and Kareem wi t hout probabl e cause on
February 10, 1998 in front of the dasses’ hone. Oficers Vales
and Rockeynore are also |liable under Pennsylvania |law for false
arrest and false inprisonnent, also stemmng fromthe February
10, 1998 incident.

O ficer Canpbell is |liable under 8§ 1983 for arresting
Kareem wi t hout probabl e cause on August 31, 1998. O ficer
Canmpbel | is also liable under Pennsylvania |law for fal se arrest

and fal se inprisonnment.

155



Al'l other clains against all other defendants nust

fail.

VI 1. DAVAGES

Having found (1) the Cty of Philadelphia liable for an
unconstitutional customof “investigatory detentions,” (2)
O ficers Val es and Rockeynore liable for arresting M. G ass and
Kareem wi t hout probabl e cause on February 10, 1998, and (3)
O ficer Canpbell liable for arresting Kareem w t hout probable
cause on August 31, 1998, plaintiffs M. dass and Kareem are
entitled to damages.

Plaintiffs seek conpensatory danmages for the follow ng:
(1) past and future pain and suffering; (2) past and future
enbarrassnment and humliation; (3) past and future | oss of
ability to enjoy the pleasures of |ife; and (4) past and future
disfigurement. 1In essence, plaintiffs sole claimis conpensation
for loss of freedomunder the Fourth Amendnent. There is no
claimof lost income or nedical expenses that flows fromthis
injury.

Al t hough freedomis precious and any | oss of freedom
is, in a sense, irreparable, the Court nmust put a dollar value on

that loss. 1In doing so, the Court considered the |ength of the
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detention, the conditions of the detention and the enbarrassnent
and hum liation experienced as a result of the detention.

Here, the loss of freedomresulted in, at nost, 2 to 3
hours of detention each for M. d ass and Kareem The undi sputed
fact that M. G ass was transported to the police station under
si ngl e-1 ocked handcuffed conditions constitutes an aggravating

factor and entitles himto an additional $5,000 in damages. ®

% Based upon the totality of the circunstances when effectuating
the February 10, 1998 arrest of M. G ass, the Court concludes
that O ficer Rockeynore's nethod of handcuffing M. dass with
“singl e-1 ocked” handcuffs does not support a finding of excessive
force in violation of the Fourth Arendnent. The Court will
consider it an aggravating factor, however, when determ ning
damages as a result of M. dass’s unlawful arrest.

The Third G rcuit has not ruled on the issue of whether
failing to doubl e-1ock handcuffs when effectuating an arrest
constitutes excessive force as a matter of law. In fact, until
2002, the Third Crcuit had not considered whether the use of
ti ght handcuffing in general during an arrest could violate the
Fourth Amendnent protections agai nst excessive force. See
| stvani k v. Rogge, 50 Fed. Apprx. 533, 537 n.7 (3d Cr. 2002) ("W
have not had the occasion to address the issue of whether tight
handcuffing can violate the Fourth Anendnent protections against
excessive force.”). \Were it has addressed the issue of tight
handcuffing during an arrest, it has done so in the qualified
imunity context. See Kopec v. Tate, 361 F.3d 772, 778 (3d Gr
2004) (holding that “the right of an arrestee to be free fromthe
use of excessive force in the course of his handcuffing clearly
was established” for purposes of a qualified inmunity inquiry).

While the Third G rcuit has not addressed the issue of
whet her the use of single-locked handcuffs constitutes excessive
force as a matter of law, the United States District Court for
the District of New Jersey spoke to the matter in Bak v. Township
of Brick, 1993 W 21063 *3 (D.N.J. Jan. 20, 1993). There, the
court held that even if the officer placing the handcuffs on the

157



plaintiff “intentionally did not double-lock the handcuffs,
thereby allowing themto tighten, it cannot be said, as a matter
of law, that [he] used excessive force.” 1d. Thus, because the
use of single-locked handcuffs when effectuating an arrest is
not, as a matter of |aw, excessive force, the general

reasonabl eness test under the Fourth Anendnent is used when

anal yzing the nethod by which O ficer Rockeynore handcuffed M.
G ass.

To state a claimfor excessive force as an unreasonabl e
sei zure under the Fourth Amendnent, a plaintiff nust show t hat
t he sei zure was unreasonable. See Abrahamyv. Raso, 183 F. 3d 279,
288 (3d Gir. 1999) (citing Brower v. County of Inyo, 489 U S.
593, 599 (1989)). The test for reasonabl eness of a sei zure under
the Fourth Amendnent is whether, under the totality of the
circunstances, the “offiers’ actions are ‘objectively reasonable’
in light of the facts and circunstances confronting them wthout
regard to their underlying intent of notivations.” Kopec, 361
F.3d at 776 (quoting Grahamv. Connor, 490 U.S. 386, 397 (1989)).
Factors to be considered include the severity of the crine at
i ssue, whether the suspect posed an imediate threat to the
safety of the officers or others, and whether the suspect is
actively resisting arrest. |1d. at 776-77.

In this case, when considering the totality of the
ci rcunst ances, O ficer Rockeynore’s nethod of handcuffing M.
A ass, although in contradiction to Philadel phia Police
Departnent’s policy of “double-locking” handcuffs, does not
anount to excessive force. Wen Oficers Rockeynore and Val es
initially stopped the G asses on February 10, 1998, they had
reason to believe, based on the fact that a car matching the
description of the M. dass’s vehicle fled frompolice two
ni ghts before, that the suspects were dangerous. Further, as
di scussed in the Findings of Fact section, there was conflicting
evi dence over whether M. d ass and Kareemremained in the car as
the officers approached, or whether they were “nonchal antly”
wal ki ng toward the G ass hone, disregarding the officers
instructions. Trial Tr. 98:5-99:14, Feb. 2, 2006. Thereafter, a
crowmd began to congregate in front of the 3 ass hone. Therefore,
it is apparent that O ficer Rockeynore exercised | awf ul
di scretion in determ ning the amobunt of physical restraint
necessary to control defendant in light of the volatile
ci rcunst ances.
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Therefore the Court will award damages as follows: As to the
liability of the Gty of Philadelphia, Oficer Vales, Oficer
Rockeynore and O ficer Canpbell, M. dass is awarded $15, 000 for
t he February 10, 1998 detention and Kareemis awarded $20, 000 for
the February 10, 1998 and August 31, 1998 detentions.

Punitive danmages are not warranted in this case.

First, the Cty of Phil adel phia cannot be held liable for

In addition, although M. dass clains that the
ti ghtness of the handcuffs caused nerve damage to his wists,
plaintiffs offered no nedical evidence in support of this claim
Trial Tr. 38:1-7, Jan. 18, 2006. Further, M. dass woire the
handcuffs for only a brief period of tinme. Moreover, there was
conflicting evidence at trial concerning the extent to which M.
d ass conpl ai ned about the tightness of the handcuffs, and
whet her O ficer Rockeynore yanked them causing themto tighten.
M. dass testified that the handcuffs which Oficer Rockeynore
pl aced on himwere too tight, and that his conplaints of
di sconfort to Oficer Rockeynore went ignored. Trial Tr. 38:1-7,
Jan. 18, 2006. Wiile Oficer Rockeynore testified that he could
not recall whether M. d ass conpl ai ned about the tightness of
the handcuffs, he did admt that, despite Phil adel phia Police
Departnment’ s policy of “doubl e-1locking” handcuffs, he “single-
| ocked” M. dass’s handcuffs, allow ng themto becone tighter
with any additional pull. Trial Tr. 146:6-148:12, Feb. 2, 2006.
O ficer Rockeynore denied yanking M. dass’s handcuffs in order
to tighten them Trial Tr. 148:7-9, Feb. 2, 2006.

Based upon the above totality of the circunstances
inquiry, the Court concludes that O ficer Rockeynore s method of
handcuffing M. dass, with “single-locked” handcuffs, does not
support a finding of excessive force in violation of the Fourth
Amendnment. The Court will consider it an aggravating factor,
however, when determ ning damages as a result of M. Jass’s
unl awful arrest.
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punitive damages. City of Newport v. Fact Concerts, Inc., 453

U S. 247, 271 (1981). Second, as to the individual officers, in

BMV of North Anerica v. Gore, 517 U S. 559, 576-75 (1996), the

Suprene Court articulated three “gui deposts” to consider when
awar di ng punitive damages: (1) the “degree of reprehensibility”
of the conduct at issue; (2) the “disparity between the harm or
potential harm suffered” by the defendants for a punitive danmages
award; and (3) the “difference between the renedy and the civil
penal ti es authorized or inposed in conparable cases.” None of

t hese “gui deposts” supports an award of punitive damages agai nst
any of the individual officers found liable in this case. Third,
as to the state | aw causes of action, the conduct of the

i ndividual officers is not so “outrageous,” nor does it
denonstrate an “evil motive or . . . reckless indifference to the
rights of others” to support an award of punitive damages.

Hut chi nson v. Luddy, 870 A 2d 766 (Pa. 2005).

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REUBEN GLASS, ET AL. ) ClVIL ACTI ON
NO. 99-6320

Plaintiffs,

CI TY OF PH LADELPH A, ET AL.

Def endant s.

ORDER

AND NOW this 10th day of October 2006, pursuant to the
Opi ni on dated COctober 10, 2006 and having found (1) the City of
Phi | adel phia |iable for an unconstitutional custom of

“investigatory detentions,” (2) Oficers Thomas Val es and Donni e
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Rockeynore |iable for arresting Reuben G ass and Kareem d ass

wi t hout probabl e cause on February 10, 1998, and (3) Oficer

Janes Canpbel |

liable for arresting Kareem 3 ass w t hout probable

cause on August 31, 1998, it is hereby ORDERED that JUDGVENT is

entered | N FAVOR OF PLAI NTI FFS and AGAI NST DEFENDANTS as fol | ows:

1. PLAI NTI FF REUBEN GLASS i s awarded $15,000 for the

February 10, 1998 detention; and

2. PLAI NTI FF KAREEM GLASS i s awarded $20, 000 for the

February 10, 1998 and August 31, 1998 detentions.

IT IS FURTHER ORDERED that, as to all other clains

agai nst all other defendants, JUDGVENT is entered |IN FAVOR OF

DEFENDANTS and AGAI NST PLAI NTI FFS.

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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